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W. DOUGLAS ALBRIGHT Greensboro
STEVE A. BALOG Burlington
BEVERLY T. BEAL Lenoir
MicHAEL E. BEALE Rockingham
HENRY V. BARNETTE, JR. Raleigh
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Williamston
Williamston
Washington
Greenville
Greenville
Greenville
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Greenville
New Bern
Atlantic Beach
New Bern
New Bern
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Richlands
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Wilmington
Wilmington

Wrightsville Beach
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Roanoke Rapids
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Roanoke Rapids
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8
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ROBERT J. STIEHL III
EDWARD A. PONE

KiMBRELL KELLY TUCKER
TALMAGE BAGGETT

GEORGE J. FRANKS

Davip H. HasTY

xii

ADDRESS

Goldsboro
Pink Hall
Goldsboro
Kinston
Goldsboro
Goldsboro
Oxford
Henderson
Louisburg
Warrenton
Creedmoor
Oxford
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Apex
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Cary
Raleigh
Raleigh
Smithfield
Smithfield
Sanford
Dunn
Clayton
Erwin
Selma
Clayton
Smithfield
Smithfield
Smithfield
Fayetteville
Fayetteville
Parkton
Fayetteville
Fayetteville
Fayetteville
Fayetteville



DISTRICT

13

14

15A

15B

16A

16B

17A

17B

18

JUDGES

LAURA A. DEVAN

Tont S. KNG

Lou OLIVERIA

JERRY A. JoLLy (Chief)
MARION R. WARREN
WiLLiaM F. FAIRLEY

Scort USSERY

SHERRY D. TYLER

PAULINE HANKINS

Marcia H. Morey (Chief)
JaMmEes T. HiLL

Nancy E. GOrRDON

WiLLIAM ANDREW MARSH II1
Brian C. WILKS

Par Evans

DORETTA WALKER

JAMES K. ROBERSON (Chief)
BRADLEY REID ALLEN, SR.
KATHRYN W. OVERBY

DaviD THOMAS LAMBETH, JR.
JosepH M. BUCKNER (Chief)
CHARLES T. ANDERSON
BEVERLY A. SCARLETT
LuNsrForD LONG

JAMES T. BRYAN

WiLLIAM G. McILWAIN (Chief)
REGINA M. JOE

JonN H. HORNE, JR.

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.

JUDITH MILSAP DANIELS
WiLLIAM J. MOORE
FrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN

CHARLES MITCHELL NEAVES, JR. (Chief)

SPENCER GRAY KEY, JR.
ANGELA B. PUCKETT
WiLLIAM F. SOUTHERN III
WENDY M. ENoCHS (Chief)
H. THOMAS JARRELL, JR.
SusaN R. BURCH

THERESA H. VINCENT
WiLLiam K. HUNTER
SHERRY FOWLER ALLOWAY
KIMBERLY MICHELLE FLETCHER
BETTY J. BROWN

ANGELA C. FOSTER

AVERY MICHELLE CRUMP
JAN H. SAMET

ANGELA B. Fox

TABATHA HOLLOWAY

xiii

ADDRESS

Fayetteville
Fayetteville
Fayetteville
Tabor City
Ash
Southport
Elizabethtown
Tabor City
Tabor City
Durham
Durham
Durham
Durham
Durham
Durham
Durham
Burlington
Burlington
Burlington
Burlington
Chapel Hill
Chapel Hill
Durham
Chapel Hill
Hillsborough
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Lumberton
Maxton
Reidsville
Sandy Ridge
Reidsville
Elkin

Elkin
Westfield
King
Greensboro
High Point
High Point
Summerfield
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Browns Summit
Greensboro
Greensboro
Greensboro



DISTRICT

19A

19B

19C

20A

20B

21

22A

22B

23

24

JUDGES

LinDA L. FALLS

WiLLiAM G. HAMBY, Jr. (Chief)
DONNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE

BRENT CLONINGER

JAYRENE RUSSELL MANESS (Chief)
JaMmES P. HiLL, JR.

LEE W. GAVIN

Scort C. ETHERIDGE

DonaLD W. CREED, JR.
ROBERT M. WILKINS

WILLIAM HEAFNER

CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLurtz, JR.
KEVIN G. EDDINGER

RoY MARSHALL BICKETT, JR.
ScorT T. BREWER (Chief)
Lisa D. THACKER

AMANDA L. WILSON

WiLLIAM TUCKER

N. Hunt GwyN (Chief)
JOsEPH J. WILLIAMS

WiLLiam F. HELMS

STEPHEN V. HIGDON

WiLLIAM B. REINGOLD (Chief)
WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH

CAMILLE D. BANKS-PAYNE
DAVID SIPPRELL

L. DALE GRAHAM (Chief)

H. THOMAS CHURCH

DEBORAH BROWN

EpwarD L. HENDRICK IV
CHRISTINE UNDERWOOD
JiMmy L. MYERS

ApriL C. WooD

MARY F. COVINGTON

CARLTON TERRY

J. RODWELL PENRY

MiTCHELL L. MCLEAN (Chief)!
Davip V. BYRD

JEANIE REAVIS HOUSTON
MICHAEL D. DUNCAN2
ALEXANDER LYERLY (Chief)
R. GREGORY HORNE
THEODORE WRIGHT MCENTIRE

Xiv

ADDRESS

Greensboro
Kannapolis
Concord
Concord
Mount Pleasant
Carthage
Asheboro
Asheboro
Asheboro
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Monroe
Polkton
Rockingham
Albemarle
Monroe
Monroe
Matthews
Monroe
Clemmons
Kernersville
Winston-Salem
Winston-Salem
Winston-Salem
Clemmons
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Taylorsville
Statesville
Mooresville
Taylorsville
Olin

Advance
Lexington
Thomasville
Advance
Lexington
Wilkesboro
Wilkesboro
Yadkinville
Wilkesboro
Banner Elk
Boone

Spruce Pine



DISTRICT

25

26

27A

27B

28

29A

JUDGES

F. WARREN HUGHES
ROBERT M. BRADY (Chief)
GREGORY R. HAYES

L. SUZANNE OWSLEY
BUFORD A. CHERRY
SHERRIE WILSON ELLIOTT
AMY R. WALKER

J. GARY DELLINGER
ROBERT A. MULLINAX, JR.
MARK L. KILLIAN

REGAN A. MILLER (Chief)
RickYE McKOY-MITCHELL
Louis A. TROSCH, JR.
BECKY THORNE TIN
CHRISTY TOWNLEY MANN
RoNALD C. CHAPMAN
DoNNIE HOOVER

PAIGE B. MCTHENIA

JENA P. CULLER

KiMBERLY Y. BEST-STATON
CHARLOTTE BROWN-WILLIAMS
ELIZABETH THORNTON TROSCH
THEOFANIS X. NIXON
KAREN EADY-WILLIAMS
DONALD CURETON, JR.
SEAN SMITH

MATT OSMAN

Tyyawpi M. HANDS

GARY HENDERSON

DAVID STRICKLAND

RaLpH C. GINGLES, JR. (Chief)
ANGELA G. HOYLE

JOHN K. GREENLEE

JAMES A. JACKSON
MicHAEL K. LANDS
RICHARD ABERNETHY
PENNIE M. THROWER
LARRY JAMES WILsSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. PAKsoY, JR.
MEREDITH A. SHUFORD

J. CALvIN HiLL (Chief)
PaTrICIA KAUFMANN YOUNG
WARD D. Scort

EpwiN D. CLONTZ

JULIE M. KEPPLE

ANDREA DRAY

SUSAN MARIE DOTSON-SMITH
C. RanDY PooL (Chief)
LAURA ANNE POWELL
ROBERT K. MARTELLE

ADDRESS

Burnsville
Lenoir
Hickory
Hickory
Hickory
Newton
Newton
Newton
Newton
Newton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Cornelius
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Belmont
Gastonia
Gastonia
Gastonia
Gastonia
Gastonia
Shelby
Shelby
Denver
Shelby
Lincolnton
Asheville
Asheville
Asheville
Candler
Asheville
Asheville
Asheville
Marion
Rutherfordton
Rutherfordton



DISTRICT

29B

30

JUDGES

ATHENA F. BROOKS (Chief)
THOMAS M. BRITTAIN, JR.
PETER KNIGHT

EmiLy COWAN

RicHLYN D. HoLt (Chief)
Monica HAYES LESLIE
RicHARD K. WALKER
DonNA FORrRGA

Roy WIJEWICKRAMA
KRISTINA L. EARWOOD

ADDRESS

Fletcher

Mills River
Hendersonville
Hendersonville
Waynesville
Waynesville
Hayesville
Clyde
Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

THOMAS V. ALDRIDGE, JR.
KyYLE D. AUSTIN
SARAH P. BAILEY
GRAFTON G. BEAMAN
SAMUEL CATHEY
CHESTER C. Davis
SHELLY H. DESVOUGES
M. PaTRICIA DEVINE
JoHN W. DICKSON

J. KEATON FONVIELLE
THoOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
Davip K. Fox

JANE POWELL GRAY
SAMUEL G. GRIMES
JOYCE A. HAMILTON
RoBERT E. HODGES
SHELLY S. HoLr

JAMES M. HONEYCUTT
WAYNE G. KIMBLE
DAVID Q. LABARRE
WiLLiaM C. LAWTON
HaroLD PauL McCoy, JR.
LAWRENCE MCSWAIN
FriTZ Y. MERCER, JR.
THOMAS F. MOORE
THOMAS R.J. NEWBERN
Nancy C. PHILLIPS
DENNIS J. REDWING
MICHAEL A. SABISTON3
ANNE B. SALISBURY

J. LARRY SENTER
JosePH E. SETZER, JR.
RUSSELL SHERRILL III
CATHERINE C. STEVENS
JERRY F. WADDELL

CHARLES W. WILKINSON, JR.

Ocean Isle Beach
Pineola

Rocky Mount
Elizabeth City
Charlotte
Winston-Salem
Raleigh
Hillsborough
Fayettesville
Shelby
Pleasant Green
Asheville
Hendersonville
Raleigh
Washington
Raleigh

Nebo
Wilmington
Lexington
Jacksonville
Durham
Raleigh
Halifax
Greensboro
Summerfield
Charlotte
Aulander
Elizabethtown
Gastonia

Troy

Cary

Raleigh
Franklinton
Raleigh
Chapel Hill
New Bern
Oxford



DISTRICT JUDGES ADDRESS
RETIRED/RECALLED JUDGES

CLAUDE W. ALLEN, JR. Oxford
DoNALD L. BooNE4 High Point
JOYCE A. BROWN Supply
HuH B. CAMPBELL, JR. Charlotte
T. YATES DOBSON, JR. Smithfield
LAWRENCE HAMMOND, JR. Asheboro
JAMES W. HARDISON® Williamston
JANE V. HARPER Charlotte
JAMES A. HARRILL, JR. Winston-Salem
PuiLip F. HOWERTON, JR. Charlotte
LiLLiaN B. JORDAN Randleman
JAMES E. MARTIN Greenville
EpwarDp H. MCCORMICK Lillington
J. BRUCE MORTON Greensboro
Otis M. OLIVER Dobson
MARGARET L. SHARPE Greensboro
J. KENT WASHBURN Burlington
JOHN L. WHITLEY Wilson
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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT
RALEIGH

ALICIA DANIELLE MOSTELLER, PraintiFF v. DUKE ENERGY CORPORATION, A
NorTH CAROLINA CORPORATION; DUKE ENERGY CAROLINAS, LLC, A NORTH
CAROLINA LIMITED LIABILITY COMPANY; AND WILLIAM RAY WALKER, DEFENDANTS

No. COA09-277

(Filed 7 September 2010)

1. Appeal and Error— statement of facts—rules violations—
not a substantial failure

The merits of plaintiff’s appeal were considered despite
appellate rules violations concerning the statement of facts
where the violations did not impair the task of review and did not
rise to the level of a gross violation.

2. Negligence— highway utility pole—placement not negli-
gence per se

The trial court did not err by granting defendant’s
Rulel2(b)(6) motion to dismiss a claim for negligence per se
in which plaintiff sought damages for injuries suffered when the
car in which she was a passenger went off a road and struck a
Duke Energy utility pole. The North Carolina Department of
Transportation (NCDOT) has the duty and responsibility to
consider all of the relevant factors at each location and to establish
where utility structures should be located. Without an allegation that
NCDOT had determined that the utility pole was in an unapproved
location, plaintiff did not adequately plead that her injuries were
proximately caused by defendant’s negligence per se.

1
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MOSTELLER v. DUKE ENERGY CORP.
[207 N.C. App. 1 (2010)]

3. Negligence— placement of utility pole—not ordinary negligence

The trial court did not err by granting defendant’s
Rulel2(b)(6) motion to dismiss plaintiff’'s ordinary negligence
claim for injuries suffered when the car in which she was riding
went off the road and struck a Duke Energy utility pole. The main-
tenance of a utility pole does not constitute negligence unless the
pole is a hazard to those using the highway in a proper manner.
Here, the negligence of the driver in leaving the roadway was an
intervening proximate cause.

Appeal by plaintiff from order entered 4 December 2008 by Judge
Nathaniel J. Poovey in Superior Court, Gaston County. Heard in the
Court of Appeals 30 September 2009.

Brown, Moore & Associates, PLLC, by Jon R. Moore, for plain-
tiff-appellant.

Parker Poe Adams & Bernstein LLP, by John W. Francisco, for
defendant-appellee Duke Energy Carolinas, LLC.

STROUD, Judge.

Alicia Danielle Mosteller (“plaintiff”) was seriously injured when
the car in which she was a passenger ran off of the roadway to avoid
an oncoming vehicle and hit a utility pole located within the right of
way. She filed a complaint alleging negligence against both defendant
William Ray Walker, the driver, and defendant Duke Energy and
negligence per se against defendant Duke Energy. The trial court
dismissed her complaint with prejudice pursuant to Rule12(b)(6) for
failure to state a claim upon which relief may be granted. The issue
on appeal is whether plaintiff’s complaint sufficiently pled a claim for
negligence or negligence per se as to defendant Duke Energy regarding
the location and maintenance of the utility pole within the highway
right of way. Even if the location of the utility pole was in violation of
safety regulations administered by NC DOT, plaintiff has not alleged
that NC DOT ever made any determination as to the proper location
for the utility pole under the applicable regulations, so plaintiff’s
negligence per se claim fails. Because the negligence of defendant
Walker was the intervening proximate cause of plaintiff’s injuries,
plaintiff’s claims of ordinary negligence against Defendant
Duke Energy also fail, so we affirm the trial court’s dismissal of
plaintiff’s complaint.
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I. Factual Background

Plaintiff’s complaint, which must be “taken as true” on a motion
to dismiss for failure to state a claim, Embree Constr. Group, Inc. v.
Rafcor, Inc., 330 N.C. 487, 490, 411 S.E.2d 916, 919-20 (1992), alleged
that at approximately 7:07 p.m. on 13 February 2005, plaintiff was riding
as a passenger in a vehlcle operated by defendant William Ray Walker
(“defendant Walker' ”) traveling southbound on Belmont-Mount Holly
Road, between Interstate 85 and Woodlawn Road, in Belmont, North
Carolina. Defendant Walker overreacted to an oncoming vehicle which
came into his lane of travel, and he drove the vehicle off the right side
of the road in a left curve, striking a utility pole (“the subject utility
pole”) located in the right-of-way, approximately twelve-and-a-half feet
off the right side of the paved roadway. Among other injuries, plaintiff
sustained a fracture of her cervical spine resulting in quadriplegia.

Defendant Duke Energy Corporation and its subsidiary Duke
Energy Carolinas, LLC (“defendant Duke Energy”?) owned, installed,
and maintained the subject utility pole which defendant Walker’s
vehicle hit. Other vehicles had also hit the subject utility poles or its
predecessor poles, including guide wires, during the eight years prior to
13 February 2005. Plaintiff’s complaint incorporates accident reports
from three prior automobile accidents involving the subject utility pole
or predecessor poles, in 1997, 2001, and 2003. The subject utility pole
was a replacement utility pole installed at the same location as the original
pole within the same utility line running on the western side of
Belmont-Mount Holly Road.

Plaintiff’s complaint incorporated portions of various publications
which address design standards for roadways, particularly as to the
placement of utility structures within the right of way. For example, “A
Guide for Accommodating Utilities on Highway Rights-of-Way,” published
in 1970 by the American Association of State Highway Officials
(“AASHO”) states that:

On and along conventional highways in rural areas poles and
related facilities should be located at or as near as practical to the
right-of-way line. As a minimum, the poles should be located out-

1. Defendant Walker is not a party to this appeal, as plaintiff executed a “Covenant
Not to Enforce Judgment” against defendant Walker on or about 27 April 2007, and defendant
Walker did not file a brief in this appeal.

2. As defendants’ brief refers to Duke Energy Carolinas LLC as successor-in-interest
to Duke Energy Corporation and one brief was submitted on behalf of both entities, we
will refer to both corporations collectively as “defendant Duke Energy.”
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side the clear roadside area for the highway section involved.
There is no single minimum dimension for the width of a clear
roadside area but, where there is sufficient border space, 30 feet
is commonly used as a design safety guide.

Language similar to the above guideline as recommended by
AASHO in 1970 was used in “Policies and Procedures for
Accommodating Utilities on Highway Rights of Way[,]” adopted by
the North Carolina Department of Transportation (“NC DOT”)
Division of Highways in 1975 (“the 1975 NC DOT manual”). The 1975
NC DOT manual states that, “Poles and related facilities on and along
conventional highways in rural areas shall be located at or as near as
practical to the right-of-way line.”

Also incorporated into plaintiff’s complaint is the affidavit of
Gary Spangler, NC DOT District Engineer for the district which
includes Gaston County, North Carolina. Mr. Spangler’s affidavit
states in pertinent part:

3. Since the 1975 publication of the Department of Trans-
portation’s “Policies and Procedures for Accommodating Utilities
on Highway Rights of Way,” utility companies are required to
obtain written permission of the Department of Transportation
before placing a utility in the right-of-way of any road on the
North Carolina State System. Utility companies typically seek
this written permission by applying for an encroachment on a
standardized form known as an Encroachment Agreement . . . .
Upon approval of the encroachment by the Department of
Transportation, a copy of the Encroachment Agreement is main-
tained in the appropriate District office and Division office for
the particular location where a utility company seeks to install a
utility structure.

4. In the event a formal Encroachment Agreement is not utilized
by the utility company and the Department of Transportation, the
utility company must still obtain written permission to place a
utility structure within the right-of-way of any road on the North
Carolina State System. This is required pursuant to the
Department of Transportation’s “Policies and Procedures for
Accommodating Utilities on Highway Rights of Way.” . . . Copies
of this written permission would be retained in the appropriate
District office and Division office of the Department of
Transportation for the particular location where a utility com-
pany seeks to install a utility structure.
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5. If a utility line is upgraded, it is not necessary for the utility com-
pany to file an Encroachment Agreement. Nevertheless, the
Department of Transportation’s “Policies and Procedures for
Accommodating Utilities on Highway Rights of Way” still requires
that written permission be obtained by the Department of
Transportation for work done on a utility structure within the right-
of-way of any road on the North Carolina State System. This
documentation would be retained in the appropriate District office
and Division office of the Department of Transportation for the
particular location where a utility company seeks to upgrade or
perform work on a utility structure.

6. Belmont-Mt. Holly Road in Gaston County, North Carolina, also
know as SR-2093, is a roadway on the North Carolina State
System . . . .

7. Upon a diligent and thorough search of records in the District
office and Division office, there is no Encroachment Agreement,
other application for encroachment, or documentation on file in the
District office or Division office of the Department of Trans-
portation that relates to the placement of utilities in the right-of-
way alongside SR-2093 between Interstate 85 and Woodlawn
Road in Gaston County, North Carolina. Similarly, upon a diligent
and thorough search of records in the District office and Division
office there is no documentation that can be found indicating per-
mission given by the Department of Transportation for work to be
done, including upgrading, on a utility line owned or operated by
[defendant Duke Energy] in the right-of-way alongside SR-2093
between Interstate 85 and Woodlawn Road in Gaston County,
North Carolina.

8. The right-of-way encompassing SR-2093 between Interstate 85
and Woodlawn Road is one hundred feet (100") extending for fifty
feet (50") on either side of the centerline of SR-2093. There is a utility
line running alongside the western edge of SR-2093 between
Interstate 85 and Woodlawn Road in Gaston County, which is
located within the right-of- way.

Mr. Spangler’s affidavit goes on to state that Belmont-Mount Holly
Road (SR-2093) in its current configuration was constructed pursuant
to design drawing plans dated 2 May 1975 and the road was com-
pleted prior to 29 December 1977. The design drawing plans did not
indicate the existence of a utility pole in the right-of-way along the
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western edge of Belmont-Mount Holly Road in the vicinity of the
subject utility pole.

Plaintiff’s complaint also incorporated the affidavit of J. O’'Hara
Parker, Assistant State Utility Agent for the NC DOT, which states in
pertinent part:

6. Upon a diligent and thorough search by myself and a member
of the Right-of-Way Department, there is no Encroachment
Agreement or other application for encroachment on file in the
Right-of-Way office at the [NC DOT] that relates to the placement
of utilities by [defendant Duke Energy] in the right-of-way along-
side SR-2093 between Interstate 85 and Woodlawn Road in
Gaston County, North Carolina.

Plaintiff’s complaint also incorporated the affidavit of Aydren
Flowers, a former State Utility Agent for the NC DOT, which states in
pertinent part:

2. One of the responsibilities of the State Utility Agent is to
coordinate the placement of roadside utility structures—such as
utility poles—which are to be located inside highway rights-of-
way in a manner that accounts for the safety of the traveling public
and the protection of the integrity of the roadway facility. In this
respect, the State Utility Agent works with utility companies to
effectuate, as far as practical, the following “general consideration”
as stated in the Department of Transportation’s 1975 publication
entitled “Policies and Procedures for Accommodating Utilities on
Highway Rights of Way™: 5 . . .. The location of the above ground
utility facilities should be consistent with clear recovery area for
the type of highway . . ..

3. The Department of Transportation’s 1975 publication entitled
“Policies and Procedures for Accommodating Utilities on
Highway Rights of Way” was made available to utility companies,
such as Duke Energy Carolinas, LLC, (and its predecessors) which
placed utility structures within rights-of-way on roadways which
were part of North Carolina Department of Transportation’s road-
way system. It was expected that these utility companies would
adhere as far as practical to the policies and procedures set forth in
this publication.

4. In furtherance of the “general consideration” referenced in
paragraph 2, above, one of the policies stated in the 1975 publi-
cation was that groundmounted utility facilities, such as utility
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poles, placed along a roadside “should be placed as far as practical
from the traveled way and beyond the clear recovery area.” . . . .
With respect to conventional highways in rural areas, the policy
was that “poles and related facilities . . . shall be located at or as
near as practical to the right-of-way line. The poles should be
located outside the clear recovery area for the highway sections
involved . . ..”

5. As stated in the 1975 publication, utility companies performing
work within a State right-of-way, such as installation of utility
poles, are required to obtain an Encroachment Agreement. See
Exhibit 4 (“Prior to beginning work within State right-of-way, the
utility owner shall obtain an Encroachment Agreement.”). The
purpose of such an Encroachment Agreement is for the
Department of Transportation to approve the placement of a utility
within a State right-of-way. This approval would be based upon
considerations contained in the 1975 Department of Trans-
portation publication entitled “Policies and Procedures for
Accommodating Utilities on Highway Rights of Way.”

Based upon the various exhibits and affidavits which were incor-
porated into the complaint, only a few of which are discussed above,
plaintiff alleged numerous negligent acts or omissions by defendant
Duke Energy, including that defendant Duke Energy

e. Failed to install and/or replace the utility line which included
the subject pole, or parts of such utility line, including the pole
itself, in a location consistent with applicable North Carolina
Department of Transportation regulations and/or guidelines; . . . .

k. Failed to secure the proper authorizations required by the
North Carolina Department of Transportation for installation
and/or modifications of the subject utility pole and/or the utility
line of which the subject utility pole is a component].]

On 25 September 2008, plaintiff filed a complaint against defend-
ant Duke Energy and defendant Walker in Superior Court, Gaston
County. On or about 23 October 2008, defendant Duke Energy filed a
Motion to Dismiss pursuant to Rule 12(b)(6) of the North Carolina
Rules of Civil Procedure. By order issued on 4 December 2008, the
trial court granted defendant’s motion, dismissing plaintiff’s suit as to
defendant Duke Energy. On 19 December 2008, plaintiff gave notice of
appeal. On 22 June 2009, defendant Duke Energy filed a motion with
this Court seeking dismissal of plaintiff’s appeal and sanctions including
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attorney’s fees, striking portions of plaintiff’s brief, and any other sanc-
tion the Court deemed proper.

II. Motion for Sanctions

[1] We first address defendant Duke Energy‘s motion for dismissal of
plaintiff’s appeal and for sanctions against plaintiff. Defendant Duke
Energy argues that portions of plaintiff’s brief include “extraneous and
prejudicial statements” in the “Statement of Facts” section, which are
not found in the record on appeal in violation of Rule 28(b)(5) of the
North Carolina Rules of Appellate Procedure. We agree with defendant
that portions of plaintiff’s statement of the facts in her brief violate
N.C.R. App. P. 28(b)(5), in that it includes facts without supporting
references to pages in the record on appeal or exhibits. However, “only
in the most egregious instances of nonjurisdictional default will
dismissal of the appeal be appropriate.” Dogwood Dev. & Mgmt. Co.,
LLC v. White Oak Transp. Co., 362 N.C. 191, 200, 657 S.E.2d 361, 366
(2008). “[TThe appellate court may not consider sanctions of any sort
when a party’s noncompliance with nonjurisdictional requirements of
the rules does not rise to the level of a ‘substantial failure’ or ‘gross
violation’[,]” which is established if the violations would “impair([] the
court’s task of review” or “frustrate the adversarial process[.]” Id. at
199-200, 657 S.E.2d at 366-67. A review of plaintiff’s brief shows that
these violations did not occur throughout plaintiff’s statement of the
facts and do not “impair[] the court’s task of review” or “frustrate the
adversarial process[.]” See Id. Therefore, as plaintiff’s violations of
N.C.R. App. P. 28(b)(5) do not rise to the level of a “substantial failure”
or “gross violation” of the rules and the “[r]ules of practice and proce-
dure are devised to promote the ends of justice, not to defeat them][,]”
we will review the merits of plaintiff’s appeal. Id. at 194, 657 S.E.2d at
363. However, we do admonish plaintiff’s counsel to include appropriate
references to the record or exhibits in accordance with N.C.R. App. P.
28(b)(5) in the future.

III. Rule 12(b)(6) Dismissal

[2] Plaintiff raises as her only assignment of error the issue of
whether

the trial court err[ed] by failing to recognize that the Legislature
has superseded Wood v. Carolina Telephone & Telegraph (228
N.C. 605, 46 S.E.2d 717 (1948)) as controlling legal authority
through its grant of power to the N.C. Department of
Transportation pursuant to N.C.G.S § 136-18(10) to regulate the
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installation and maintenance of utility poles alongside roadways,
where such regulations establish a standard of care designed to
protect the traveling public|.]

Defendant Duke Energy argues that the allegations in plaintiff’s
complaint, “taken as true, attempt to allege a negligence / negligence
per se claim against Duke Energy that has specifically and consis-
tently been adjudged defective and rejected as a matter of law by
both this Court and the North Carolina Supreme Court in numerous
cases over the last sixty (60) years.” Therefore, “[t]his court is bound
by that controlling legal precedent and should dismiss [plaintiff’s]
action . . . with prejudice . ...”

A. Standard of Review

This case is before the Court on an appeal of an order dismissing
plaintiff’s complaint pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(6).

On a motion to dismiss pursuant to Rulel2(b)(6) of the North
Carolina Rules of Civil Procedure, the standard of review is
whether, as a matter of law, the allegations of the complaint,
treated as true, are sufficient to state a claim upon which relief may
be granted under some legal theory. The complaint must be liberally
construed, and the court should not dismiss the complaint unless
it appears beyond a doubt that the plaintiff could not prove any set
of facts to support his claim which would entitle him to relief.

Nucor Corp. v. Prudential Equity Group, LLC, 189 N.C. App. 731,
735, 6569 S.E.2d 483, 486 (2008) (citation and quotation marks omitted).
The complaint in this case is somewhat unusual as it incorporated
several affidavits, accident reports, and other information. Because of
this additional information beyond the usual allegations of a complaint,
especially the affidavits, our decision in this case may appear much like
a ruling on a motion for summary judgment, but it is not. Also, we note
that because the matter is before us on a motion to dismiss, defendant
Duke Energy has not provided any affidavits or other information
opposing the complaint’s allegations, as would normally occur in a
summary judgment context. We must therefore consider all of the
allegations of the plaintiff’s complaint, including the affidavits and
various attachments, as true, and we must liberally construe all of these
facts as alleged by plaintiff. See id.
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B. Negligence Per Se

1. NC DOT regulations applicable to the subject utility pole.

Plaintiff first contends that based upon applicable NC DOT regu-
lations and the facts alleged in her complaint, she has sufficiently
pled a claim for negligence per se. Plaintiff argues that NC DOT
regulations establish the applicable standard of care, superceding
Wood v. Carolina Telephone & Telegraph Co., 228 N.C. 605, 46 S.E.2d
717 (1948) and other cases following Wood which are relied upon by
defendant Duke Energy. Plaintiff argues these NC DOT regulations
carry the force and effect of law and give rise to a cause of action for
violation, so defendant’s failure to obtain the necessary authorizations,
as required by NC DOT regulations, for placement of the subject utility
pole struck by defendant Walker constitutes negligence per se.

Defendant Duke Energy contends that the allegations in plaintiff’s
complaint “do not establish that the cited NC DOT regulations apply
to control Duke Energy’s conduct with respect to the installation of
the overhead electrical line at issue . . . . because there is no allegation
that the electrical line was installed after the effective dates of those
regulations.” Thus, defendant Duke Energy’s first argument is that
the regulations as alleged by plaintiff do not apply to the subject
utility pole.

Plaintiff has made allegations that several different guidelines or
regulations apply to the subject utility pole. The first, adopted in
1975, is the Department of Transportation’s “Policies and Procedures
for Accommodating Utilities on Highway Rights of Way” (“the 1975
NC DOT manual”). Plaintiff’s complaint alleges that the relevant
provisions of the 1975 NC DOT manual are “applicable to Belmont-
Mt. Holly Road.” Plaintiff also alleged that “[u]pon information and
belief the utility line which contains the subject utility pole was
installed subsequent to 1977.” Plaintiff alleges that the subject utility
pole was in violation of Chapter 19A, Section 02B.0502 of the North
Carolina Administrative Code, titled “Permission Required for
Encroachment,” with an effective date of 3 April 1981. Defendant
argues that since plaintiff has alleged that the utility line including the
subject utility pole was installed “sometime” after 1977, plaintiff has
failed to establish that “the cited regulations apply to or govern the
installation of the electrical line at issue, including the subject utility
pole, and they do not establish a standard of care, the violation of which
amounts to negligence per se[.]” However, plaintiff has also alleged that
the subject utility pole was impacted in 1997, 2001, and 2003, sustaining
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damage which required replacement of the pole. Plaintiff also alleged
that “upon information and belief the subject utility pole had been
installed subsequent to 1999.”

On a motion to dismiss, we are required to liberally construe the
allegations of the complaint and to treat them as true. See Nucor
Corp., 189 N.C. App. at 735, 659 S.E.2d at 486. By application of this
standard, the complaint alleges that the subject utility pole was
installed after 1999 and was therefore governed by all of the statutes,
guidelines, and regulations alleged by plaintiff. As we must accept the
allegations of the complaint as true, defendant Duke Energy’s argu-
ment as to the applicable dates of the regulations fails. For purposes
of the motion to dismiss, we must therefore consider all of the NC
DOT guidelines and regulations alleged by plaintiff as applicable to
the subject utility pole’s installation and maintenance.

2. NC DOT regulations establish the duty of care.

Plaintiff argues that the NC DOT regulations and guidelines incor-
porated into her complaint establish defendant Duke Energy’s duty of
care, and violation of those regulations and guidelines is negligence per
se. A public safety statute can impose a specific duty on a defendant for
the protection of others. Stein v. Asheville City Bd. of Educ., 360 N.C.
321, 326, 626 S.E.2d 263, 266 (2006). Violation of the public safety statute
constitutes breach of that duty or negligence per se. Id. “The basis of
the rule seems to be that the statute prescribes the standard of care, and
the standard fixed by the Legislature is absolute.” Byers v. Std. Concrete
Prods. Co., 268 N.C. 518, 521, 151 S.E.2d 38, 40 (1966) (citation omit-
ted). However, “not every statute [or regulation] purporting to have
generalized safety implications may be interpreted to automatically
result in tort liability for its violation.” Williams v. City of Durham, 123
N.C. App. 595, 598, 473 S.E.2d 665, 667 (1996) (citation and quotation
marks omitted). For a safety regulation to be adopted as a standard of
care, the purpose of the regulation must be at least in part:

(a) to protect a class of persons which includes the one whose
interest is invaded, and

(b) to protect the particular interest which is invaded, and

(c) to protect that interest against the kind of harm which has
resulted, and

(d) to protect that interest against the particular hazard from
which the harm results.
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Hutchens v. Hankins, 63 N.C. App. 1, 14, 303 S.E.2d 584, 592, disc.
review denied, 309 N.C. 191, 305 S.E.2d 734 (1983) (citation and quo-
tation marks omitted). An agency is prohibited from imposing crimi-
nal liability or civil penalty for violation of a safety regulation “unless
a law specifically authorizes the agency to do so or a law declares that
violation of the rule is a criminal offense or is grounds for a civil
penalty.” N.C. Gen. Stat. § 150B-19(3)(2005). Therefore, if the violation
of a safety regulation is punishable as a criminal offense, the violation
may establish negligence per se in a civil trial in certain circumstances.

Our Supreme Court most recently addressed a situation in which
a plaintiff was injured by an “errant vehicle” which collided with a
utility structure within highway a right-of-way in Baldwin v. GTE S.,
Inc., 335 N.C. 544, 439 S.E.2d 108 (1994). In Baldwin, plaintiff was
injured when a dump truck struck the telephone booth in which she
was making a phone call. Id. at 545, 439 S.E.2d at 108. The telephone
booth was located inside the public right-of-way and owned by
defendant GTE South. Id. The Court observed that pursuant to the
enabling authority of N.C. Gen. Stat. § 136-18(10), NC DOT has power

[tjo make proper and reasonable rules, regulations and ordi-
nances for the placing or erection of telephone, telegraph,
electric and other lines, above or below ground, signboards,
fences, . . . pipelines, and other similar obstructions that may, in
the opinion of [NC DOT], contribute to the hazard upon any of the
said highways or in any way interfere with the same, and to make
reasonable rules and regulations for the proper control thereof.

Id. at 546, 439 S.E.2d at 109 (quoting N.C. Gen. Stat. § 136-18(10)).
Also, the Court noted that “[a]ny violation of such rules and regula-
tions . . . shall constitute a misdemeanor.” Id. The Court also stated
that pursuant to N.C. Gen. Stat. § 136-18(10), NC DOT enacted a regulation
prohibiting the placement of telephone booths within rights-of-way,
except in rest areas or truck weigh stations, in NC DOT’s manual titled,
“Policies and Procedures for Accommodating Utilities on Highway
Rights of Way.” Id. The Court found that “[d]efendant, which was legally
obligated to follow the regulation, violated this prohibition when it
installed the . . . telephone booth within the public right-of-way.” Id. The
Court then held that

[w]hen the violation of an administrative regulation enacted for
safety purposes is criminal [such as N.C. Gen. Stat. § 136-18(10)],
that violation is negligence per se in a civil trial unless otherwise
provided. A safety statute or a safety regulation having the force and
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effect of a statute creates a specific duty for the protection of others.
A member of the class intended to be protected by a statute or
regulation who suffers harm proximately caused by its violation
has a claim against the violator. To determine whether a plaintiff is
a member of the class protected by the regulation, we must examine
[the regulation’s] purpose . . . .

Id. at 546-47, 439 S.E.2d at 109 (citations omitted). The Court found
that since “the purpose of this regulation was to protect the safety of
the motorist who might leave the road and strike the booth while
simultaneously protecting the pedestrian who might be using the
booth” and, as plaintiff was a pedestrian using the booth, she was a

member of the class the regulation was intended to protect. Id. at 548,
439 S.E.2d at 110.

Baldwin establishes that NC DOT regulations regarding the
placement of telephone booths in the right-of-way in the 1975 NC
DOT manual, adopted pursuant to N.C. Gen. Stat. § 136-18, establish a
standard of care for a defendant utility company. See id. Similarly,
plaintiff here contends that NC DOT regulations in the same 1975 NC
DOT manual, along with additional NC DOT regulations and guide-
lines regarding placement of utility poles in the rights-of-way of roads
and highways within North Carolina, also establish a standard of care
for defendant Duke Energy. The 1975 NC DOT manual provides that

Longitudinal installations should be located on uniform alignment,
preferably near the right-of-way lines as determined satisfactory
by the Manager of Right-of-Way or Division Engineer so as to
provide a safe environment for traffic operation . . .. The location
of the above ground utility facilities [such as utility poles] should
be consistent with clear recovery area for the type of highway
involved, so as to provide drivers of errant vehicles which leave
the traveled portion of the roadway a reasonable opportunity to
stop safely or otherwise regain control of the vehicle . . . .
Poles and related facilities on and along conventional highways
in rural areas shall be located at or as near as practical to the
right-of~way line. The poles should be located outside the clear
recovery area for the highway sections involved . . . .

The 1975 NC DOT manual defines “Clear Recovery Area” as

[t]hat portion of the roadside, adjacent to the traveled way and
shoulders, having slopes safely traversable by vehicles and which
has been designated as the area to be kept as free as practical
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from those above-ground physical obstructions that would be a
hazard. The width of an area varies according to the type of high-
way involved and may vary on different sections of the same type
of highway.

The 1975 NC DOT manual goes on to state regarding placement of
power and communication lines that

[a] critical requirement for locating poles . . . along the roadside
is the width of the border area, that is, the space between the back
of [the] ditch or curb line and the right-of-way line, and its
availability and suitability for accommodating such facilities. The
safety, maintenance efficiency, and appearance of highways are
enhanced by keeping this space as free as practical from obstacles
above the ground. Where ground-mounted utility facilities are to
occupy this space, they should be placed as far as practical from the
traveled way and beyond the clear recovery area. . . .

Plaintiff also contends that pursuant to N.C. Gen. Stat. § 136-18(10),
NC DOT in 1978 promulgated Chapter 19A, Section 02E.0420 of
the North Carolina Administrative Code, titled “Construction Within
Right-of-Way,” which states

[i]t shall be unlawful for any person or firm to construct, place or
erect any power, telephone or other poles . . . in, over, or upon
any road, highway or right of way of the State Highway System
without the written permission of the State Highway
Administrator or his authorized agent.

19A N.C. Admin. Code 02E.0420 (2005) (effective 1 July 1978). Also,
plaintiff contends that pursuant to N.C. Gen. Stat. § 136-18(10) (2005),
NC DOT promulgated Chapter 19A, Section 02B.0502 of the North
Carolina Administrative Code, titled “Permission Required for
Encroachment”, which states

(a) No utility shall cross or otherwise occupy rights-of-way of any
road on the State Highway System without written permission
from the Department of Transportation.

(b) No utility which has been placed on the right-of-way of
any road on the State Highway System shall be changed or
removed without written permission from the Department
of Transportation.

19A N.C. Admin. Code 02B.0502 (2005)(effective 3 April 1981).
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Based upon Baldwin and Hutchens, we must first examine the
purpose of the regulations to determine if these NC DOT regulations
establish a standard of care applicable to defendant Duke Energy. See
Hutchens, 63 N.C. App. at 14, 303 S.E.2d at 592. The 1975 NC DOT
manual states that the reason for the regulations relevant to plaintiff’s
claim is “to provide a safe environment for traffic operation” by
limiting or prohibiting obstacles in the right-of-way and providing for
a “clear recovery area” for the type of highway involved, so that “dri-
vers of errant vehicles which leave the traveled portion of the road-
way [may have] a reasonable opportunity to stop safely or otherwise
regain control of the vehicle.” Although the word “purpose” is not
used, the purpose of the regulation is clearly “to provide a safe envi-
ronment for traffic operation” which includes protection of “drivers
of errant vehicles which leave the traveled portion of the roadway.”
Even though 19A N.C. Admin. Code 02E.0420 and 19A N.C. Admin.
Code 02B.0502 do not state an express purpose, our Courts have
recognized implied purposes in determining whether a plaintiff was a
member of the class the regulation was intended to protect for negli-
gence per se. See Baldwin, 335 N.C. at 547-48, 439 S.E.2d at 110;
Byers, 268 N.C. at 521-22, 151 S.E.2d at 40-41. When read in conjunction
with the 1975 NC DOT manual, 19A N.C. Admin. Code 02E.0420 and
19A N.C. Admin. Code 02B.0502 furthers the 1975 NC DOT manual’s
purpose of providing a safe environment for motorists by requiring
written permission from NC DOT before placement of or modification to
those utilities in the right-of-way so NC DOT can evaluate the effect of
that proposed utility structure upon the safety of the traveling public.
Therefore, the implied purpose of these NC DOT regulations is also to
provide a safer environment for motorists, including “errant vehicles”
which leave the paved roadway.

As we have determined that the purpose of the NC DOT regula-
tions is to provide a safer environment for motorists, including those
in “errant vehicles” which leave the paved roadway, under Hutchens
we must next consider if the regulations are intended “to protect a
class of persons which includes the” plaintiff.3 63 N.C. App. at 14, 303

3. We note that the Baldwin court specifically rejected the holding of the Court of
Appeals that the plaintiff in that case was not a member of a protected class under the
Hutchens analysis. 335 N.C. at 548, 439 S.E.2d at 110. The Court of Appeals held that “the
DOT prohibition against telephone booths in or upon highway rights-of-way does not
include pedestrians within the class of protected persons. While the DOT’s regulation
may have safety implications, it does not provide a basis for negligence claims by this
plaintiff.” Baldwin v. GTE S., 110 N.C. App. 54, 59, 428 S.E.2d 857, 860 (1993) (citation
omitted).
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S.E.2d at 592. The regulations state that their interest is for motorist
safety on the highways and plaintiff’s specific interest which was
invaded was her safety as an passenger in a automobile traveling on
the public highways. The regulations are intended to protect “errant
vehicles” “which leave the traveled portion of the roadway” from
colliding with utility structures located in the right-of-way to an
extent which is to be determined by the NC DOT in accordance with
the requirements of a “clear recovery area[;]” plaintiff was a passen-
ger in an “errant vehicle” which left “the traveled portion of the road-
way” and collided with a utility structure, in this case the subject utility
pole, located in the public right-of-way. Plaintiff is clearly within the
class of persons which the regulations are intended to protect.

Likewise, the regulations were intended “to protect the particular
interest which is invaded” and “to protect that interest against the
kind of harm which has resulted.” See Hutchens, 63 N.C. App. at 14,
303 S.E.2d at 592. The regulations protect plaintiff’s specific interest as
they promote highway safety by requiring a “clear recovery zone” in the
public right-of-way for motorists to stop or recover control if they leave
the roadway, by NC DOT regulation of the placement of utility
structures in the public right-of-way. Plaintiff has alleged that she was
injured because the car in which she was a passenger hit the subject
utility pole, for which defendant Duke Energy had not obtained NC DOT
approval in accordance with the applicable safety regulations. In addi-
tion, the regulations are specifically intended to “to protect [plaintiff’s]
interest against the particular hazard from which the harm results.”
Hutchens, 63 N.C. App. at 14, 303 S.E.2d at 592. Also, a violation of
these safety regulations enacted pursuant to N.C. Gen. Stat. § 136-18(10)
for safety purposes is a Class 1 misdemeanor. See N.C. Gen. Stat.
§ 150B-19(3). Given that the purposes of these regulations satisfy the
enumerated requirements of Hutchens, 63 N.C. App. at 14, 303 S.E.2d at
592, plaintiff has sufficiently alleged these regulations as the standard of
care for defendant Duke Energy. Accordingly, violation of these
regulations could be the basis for a claim of negligence per se. See
Baldwin, 335 N.C. at 546, 439 S.E.2d at 109-10.

3. Breach of defendant’s duty of care.

We have established that the NC DOT regulations are applicable
to the subject utility pole and that a violation of these regulations may
be the basis of a claim of negligence per se. Plaintiff has alleged that
defendant Duke Energy failed to obtain from NC DOT a permit or
encroachment agreement as required by law and that the pole was
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located and maintained in violation of the applicable regulations.
Accepting the allegations of plaintiff’s complaint as true, Nucor
Corp., 189 N.C. App. at 735, 6569 S.E.2d at 486, defendant Duke Energy
has breached its duty to comply with the regulations. Therefore,
plaintiff has pled a breach of defendant Duke Energy’s duty of care.

4. Proximate causation.

A claim of negligence per se or ordinary negligence must also
demonstrate that the statutory violation was “a proximate cause of
[plaintiff’s] injury[.]” Hart v. Tvey, 332 N.C. 299, 303, 420 S.E.2d 174,
177-78 (1992) (citation omitted). See Sellers v. CSX Transp., Inc., 102
N.C. App. 563, 566, 402 S.E.2d 872, 874 (1999) (“Violation of a duty
imposed by a safety statute is negligence per se and conclusive evidence
of both the presence of a duty and a breach of it. However, recovery still
requires proof of proximate cause.” (citation omitted)).

It is well settled in this jurisdiction that the violation of a town or
city ordinance, or State statute, is negligence per se, but the
violation must be the proximate cause of the injury. Ordinarily this
is a question for the jury, if there is any evidence, but, if there is no
evidence that the violation of the ordinance or statute is the proximate
cause of the injury, this is for the court to determine.

Hendrix v. Southern R. Co., 198 N.C. 142, 144, 150 S.E. 873, 873 (1930).

Plaintiff argues that the trial court incorrectly relied upon Wood
v. Carolina Telephone & Telegraph, 228 N.C. 605, 46 S.E.2d 717
(1948) in holding that defendant’s placement of the subject utility
pole was not a proximate cause of plaintiff’s injuries because plain-
tiff’s injuries were not a foreseeable consequence of defendant’s
actions. Plaintiff further contends that Wood and cases following
Wood concerning the foreseeability that a vehicle may leave the
traveled roadway have been superseded by the General Assembly’s
subsequent enactment of specific regulations governing the installa-
tion and maintenance of utility poles, with a purpose of protecting
“errant vehicles.” Defendant Duke Energy argues that its alleged
negligence per se in placement of the subject utility pole, even if
“taken as true, is not and cannot be the proximate cause of [plain-
tiff’s] alleged injuries” because established case law holds that utility
companies are not required to foresee the negligent act of a motorist
leaving the intended path of travel and coming into contact with a
utility pole, and the negligent acts of the defendant Walker, the driver,
are an intervening cause of plaintiff’s injuries.
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Defining the limits of proximate causation is frequently a chal-
lenging task for our courts, especially in cases which involve two acts
of negligence which may have led to the plaintiff’s injuries.

Proximate cause has been defined as a cause which in natural
and continuous sequence, unbroken by any new and independent
cause, produced the plaintiff’s injuries, and without which the
inguries would not have occurred, and one from which a person
of ordinary prudence could have reasonably foreseen that such a
result, or consequences of a generally injurious nature, was
probable under all the facts as they existed.

Lynn v. Overlook Dev., 328 N.C. 689, 696, 403 S.E.2d 469, 473 (1991)
(citation and quotation marks omitted) (emphasis in original). Our
Supreme Court has also noted that:

[a]n efficient intervening cause is a new proximate cause which
breaks the connection with the original cause and becomes itself
solely responsible for the result in question. It must be an inde-
pendent force, entirely superseding the original action and
rendering its effect in the causation remote. It is immaterial how
many new elements or forces have been introduced, if the
original cause remains active, the liability for its result is not
shifted . . . .

Hairston v. Alexander Tank & Equipment Co., 310 N.C. 227, 236, 311
S.E.2d 559, 566-67 (1984) (citation and quotation marks omitted). We
must apply these general statements of the law of proximate causation
in the context of the facts alleged by plaintiff and the cases preceding
this one which have also addressed these issues in similar factual
situations. Our Supreme Court has stated that:

Definitions and general statements made with reference to specific
situations are of little help in those cases in which the defendant’s
negligence is followed, not by reasonably foreseeable consequences
but by events which, prima facie, he could not have anticipated.
Prosser, in his Law of Torts § 50 (3d Ed. 1964) at p. 288, says:
“ ‘Proximate cause’ cannot be reduced to absolute rules. No better
statement ever has been made concerning the problem than that of
Street: ‘It is always to be determined on the facts of each case upon
mixed considerations of logic, common sense, justice, policy and
precedent. . . " ” The policy argument over whether the loss should
be borne by an innocent plaintiff or a defendant whose negligence
caused harmful events not reasonably foreseeable will continue.
However, since it is “inconceivable that any defendant should be
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held liable to infinity for all the consequences which flow from his
act,” some boundary must be set. Id. at p. 303. The concept of the
foreseeable risk, especially in cases involving an intervening cause,
seems to offer the most elastic and practical solution. See Prosser
at pp. 306, 310-11. See also Morris, 34 Minn. L. Rev. 185 (1950).

Sutton v. Duke, 277 N.C. 94, 108, 176 S.E.2d 161, 169 (1970).

We therefore turn first to examine the precedents set by our
courts. The North Carolina Supreme Court’s prior cases addressing
the proximate causation and foreseeability of injury in cases dealing
with errant vehicles which collide with a structure in the right-of-way
may appear to be inconsistent. On one hand, defendant Duke Energy
argues correctly that since Wood, as a general rule, a plaintiff may not
recover from a utility company which maintains a structure in the
right-of-way for injuries sustained from collision with the structure
by a motor vehicle which has run off of the roadway. See Wood, 228
N.C. at 607-08, 46 S.E.2d at 719. On the other hand, plaintiff argues
correctly that our Supreme Court in Baldwin affirmed the plaintiff’s
recovery in exactly this situation, and, even though proximate causation
was not directly addressed, Baldwin would suggest that defendant
Duke Energy should have reasonably foreseen the risk of injury caused
by the subject utility pole based upon the NC DOT regulations which
address this very risk. See Baldwin, 335 N.C. at 546, 439 S.E.2d at 109.

The 1975 NC DOT manual “Policies and Procedures for
Accommodating Utilities on Highway Rights of Way” states that “[t]he
location of the above ground utility facilities should be consistent
with clear recovery area for the type of highway involved, so as to
provide drivers of errant vehicles which leave the traveled portion
of the roadway reasonable opportunity to stop safely or otherwise
regain control of the vehicle.” (emphasis added). Plaintiff’s complaint
also includes the affidavit of Aydren Flowers, the former State Utility
Agent for the NC DOT, which states in pertinent part: “[U]tility poles
... are to be located inside highway rights-of-way in a manner that
accounts for the safety of the traveling public and the protection of
the integrity of the roadway facility.” Ms. Flowers also states that the
State Utility Agent works with utility companies to effectuate, as far
as practical, the following “general consideration” as stated in the
1975 NC DOT manual “Policies and Procedures for Accommodating
Utilities on Highway Rights of Way[:]”

The location of the above ground utility facilities should be con-
sistent with clear recovery area for the type of highway involved,
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so as to provide drivers of errant vehicles which leave the traveled
portion of the roadway a reasonable opportunity to stop safely or
otherwise regain control of the vehicle. . . .

As noted above, it is clear from the language of the 1975 NC DOT
manual that one of the primary purposes of the regulations is to
account for drivers errantly leaving the traveled portion of the road-
way and to provide for a safe area for those drivers to stop or recover
safely. Plaintiff alleged that defendant Duke Energy knew or should
have known about these regulations, although regardless of whether
or not defendant Duke Energy knew about the regulations, it was
bound by them. Plaintiff also included with her complaint accident
reports showing that between 1997 and 2003 at least three motorists
ran off the traveled roadway and hit the subject utility pole or
predecessor poles in the same location. Therefore, plaintiff argues
that in the exercise of reasonable care defendant Duke Energy should
have foreseen the risk of injury to a motorist because of its placement
of the subject utility pole in violation of NC DOT regulations.

Baldwin is the only North Carolina case cited by the parties or
that we have been able to locate in our own research which finds the
owner of a utility structure located in a highway right-of-way liable for
injury to a person injured because a motor vehicle left the roadway
and hit the utility structure. See Baldwin, 335 N.C. at 547-48, 439
S.E.2d at 109-10. All other cases addressing this factual situation have
held that the owner of the utility structure is not liable, either based
upon a lack of proximate causation or by intervening proximate
cause. In addition to citing Wood, defendant Duke Energy also cites to
Alford v. Washington, 238 N.C. 694, 78 S.E.2d 915 (1953) and Shapiro v.
Toyota Motor Co., 38 N.C. App. 658, 248 S.E.2d 868 (1978), in support of
its argument that utility companies are not required to foresee or protect
against collisions between negligently operated motor vehicles and
utility poles located off the roadway. Defendant concludes that as
plaintiff alleges that the utility pole at issue was located 12.5 feet off the
roadway and would not have caused plaintiff’s injuries had defendant
Walker had stayed within the intended path of travel for the road,
defendant’s alleged negligent acts of improperly locating, installing, and
maintaining the pole, even if true, are not and cannot be a proximate
cause of plaintiff’s damages as a matter of law. Essentially, defendant
Duke Energy argues that defendant Walker’s negligence in running off of
the roadway was the intervening proximate cause of plaintiff’s injuries.

In Wood v. Carolina Telephone & Telegraph Co., 228 N.C. 605, 46
S.E.2d 717 (1948), the plaintiff’s car blew out its left rear tire causing
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the car to skid to the left. The plaintiff then inadvertently placed his
right foot on the accelerator instead of the brake, causing the car to
increase in speed and skid farther across the road to the left. Id. at
606, 46 S.E.2d at 718. The momentum of the car pulled the plaintiff’s
left arm out of the open driver’s side window and it hit a telephone
pole, located six inches outside the traveled portion of the street,
causing injuries to the plaintiff’s arm. Id. at 606, 46 S.E.2d at 717-18.
The defendant maintained the telephone pole as part of its communi-
cations system. Id. at 606, 46 S.E.2d at 717. The plaintiff alleged “that
the manner of maintenance of said pole constituted a hazard and
menace to persons traveling on the street and was in violation of a
pleaded town ordinance and constitutes negligence which proximately
caused his injury.” Id. at 606, 46 S.E.2d at 718. The Wood Court recognized
the allegation that the location of pole which injured the plaintiff’s arm
may have been in violation of the town ordinance and thereby negligent
as follows:

it is debatable whether the maintenance of defendant’s telephone
pole at the point alleged is in violation of the pleaded town
ordinance. It is not alleged that no license has issued as required
by the ordinance. Furthermore, it may be that the ordinance has
been superseded and rendered void by subsequent legislative
acts. G. S. 105-120 (b); G. S. 136-18 (j)[.]

Id. at 607, 46 S.E.2d at 718. However, the Court declined to rule on
this basis, stating, “This we need not now decide, for, even if we
concede negligence on the part of the defendant as alleged by plain-
tiff, there is no allegation in the complaint which reasonably imports
injury to plaintiff as a proximate result thereof.” Id. at 607, 46 S.E.2d
at 719. Instead, the Court affirmed the trial court’s dismissal, holding
that the defendant’s actions were not the proximate cause of the plain-
tiff’s injuries because the “defendant, in the exercise of due care and
foresight, could [not] have foreseen or anticipated that a motorist
traveling along the street would, voluntarily or involuntarily, place his
arm out of the window of his vehicle to such an extent that it would
come in violent contact [with the pole].” Id. at 608, 46 S.E.2d at 719. The
Court further held that the defendant did not have a duty to foresee “the
unusual, extraordinary, or exceptional[;]” “[t]he occurrence detailed by
plaintiff in his complaint was beyond the realm of probability[;]” and
the plaintiff’s action whether inadvertence, mishap, or act of negligence
“was the intervening proximate cause of his injury.” Id. (citation omitted).
The Court’s decision relied entirely upon foreseeability considerations
and “intervening proximate cause” of the injury based on the plaintiff’s
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actions. Id. at 607-08, 46 S.E.2d at 719. The Court also did not deem it
necessary to determine that the plaintiff was himself contributorily
negligent in causing the accident, stating that

It is unnecessary to undertake to label plaintiff’s own conduct
Whether his acceleration of the speed of the car at the time and
under the attendant circumstances was a mere inadvertence, a
mishap, or an act of negligence, the fact remains that such conduct
on his part was the intervening proximate cause of his injury.

Id. at 608, 46 S.E.2d at 719 (citation omitted).

In Shapiro, the plaintiff was injured when the car in which he was
riding as a passenger collided with a telephone pole located beside
the road, on the night of 19 September 1973. 38 N.C. App. at 659, 248
S.E.2d 868-69. The plaintiff brought a claim against the defendant
telephone company, which erected and maintained the telephone
pole.4 Id. at 659, 248 S.E.2d at 869. The plaintiff accused the defendant
telephone company of “negligent placement of said telephone pole on
a dangerous curve, after knowledge of numerous prior accidents
involving other vehicles and other poles located in virtually the same
exact location.” Id. In response to interrogatories, the defendant
telephone company “produced a Rural Electrification Administration
Telephone Engineering and Construction Manual which requires a
clearance of only six inches (6") between a curb and telephone pole,
subject to local requirements if more stringent.” Id. at 660, 248 S.E.2d
at 869. In response to a similar interrogatory, the defendant power
company produced “State Department of Transportation Policies and
Procedures[,]” which provided that “[t]here is no single minimum
dimension for setback of poles behind curbs; however, where there
are curbed sections and no sidewalks, 6' will be used as a design
safety concept guide.” Id. The defendant telephone company “moved
for summary judgment; in support it submitted the 1951 ordinance
under which the town authorized erection of telephone poles and
an affidavit showing that this pole was located twelve and one-
half inches (12 1/2") beyond the curb[.]” Id. The plaintiff also filed
three affidavits.

4. The plaintiff in Shapiro also brought negligence claims against Toyota Motor Co.
and the Town of Matthews, but those claims were unrelated to the location and mainte-
nance of the telephone pole. 38 N.C. App. at 659, 248 S.E.2d at 868-69. The plaintiff dis-
missed his claim against Duke Power Co., which maintained a light on the telephone
pole, prior to the appeal. Id.
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One was from a photographer identifying the photographs of [the
road in question]. An affidavit from engineer Rolf Roley, an expert
in automobile accidents, tended to show that the intersection “was
inherently dangerous and extremely hazardous in that it had been
constructed as an angle,” that there were inadequate warnings
leading up to the intersection and inadequate lane markings in
the intersection, that there was no reason for placing this
telephone pole at its existing location, that if Roley “were called
upon to place a pole at a point most likely to be involved with
vehicular problems and impacts, I would select the exact spot
where this pole is placed,” and that the Toyota involved in this
accident would have missed nearby trees and “would have done
nothing more than run into the yard . . . if the pole had not been at
that location.” Finally plaintiffs presented, by way of an affidavit
from one of their attorneys, Department of Motor Vehicles records
showing seven accidents at this intersection since 1967, four of
which involved telephone poles at this same location, and a news-
paper story referring to this intersection as “dead man’s curve.”

Id. at 660-61, 248 S.E.2d at 869-70. The trial court granted summary
judgment for defendant. Id. at 661, 248 S.E.2d at 870. This Court,
referencing the decision in Wood, held that “the maintenance of a utility
pole along a public highway does not constitute an act of negligence
unless the pole constitutes a hazard to motorists using the portion of
the highway designated and intended for vehicular travel in a proper
manner.” Id. at 663, 248 S.E.2d at 871. Applying this rule, this Court
affirmed summary judgment as the car the plaintiff was riding in

failed to negotiate the curve and crashed into the telephone pole
located twelve and one-half inches (12 1/2") beyond the elevated
curbing forming the southern edge of the outside eastbound lane
of travel for vehicles approaching downtown Matthews from the
west. Obviously, the pole would not have been struck had the
Toyota been operated in a proper manner. Thus, the maintenance
of the pole did not constitute an act of negligence.

Id. at 663-64, 248 S.E.2d at 871. Although the Court stated that “the
maintenance of the pole” in its particular location “did not constitute
an act of negligence|,]” this statement appears to conflate the concepts
of negligence and proximate cause and perhaps misstates the opinion’s
actual holding. As Shapiro is based upon Wood, the Court might have
more aptly stated its conclusion as follows: “[E]ven if we concede
negligence on the part of the defendant” as to “the maintenance of the
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pole[,]” “there is no allegation in the complaint which reasonably
imports injury to plaintiff as a proximate result thereof[,]” because the
negligence of the plaintiff’s driver “was the intervening proximate cause
of [the plaintiff’s] injury.” Wood, 228 N.C. at 607-08, 46 S.E.2d at 719.

In Alford, the plaintiff alleged that the defendant town main-
tained a street light in an intersection 15 feet above the surface of the
road, by means of a supporting wire attached to two poles, with high
voltage wires for current. 238 N.C. at 695, 78 S.E.2d at 916. These poles
were located within a few inches of the curb on either side of the road.
Id. The defendant driver, while intoxicated and speeding, failed to yield
as he entered the intersection and his vehicle hit a third vehicle, causing
it to knock down one or more of the supporting poles of the street light
resulting in exposed electrical wires falling onto that third vehicle,
charging it with electrical current. Id. at 697, 78 S.E.2d at 917. The
plaintiff’s intestate was killed by high voltage current as he sought to
rescue the passengers caught in the third vehicle. Id. The plaintiff
alleged that the poles were located negligently within a few inches of
the traveled portion of the street. Id. at 696, 78 S.E.2d at 916. The defendant
town and the defendant driver moved for dismissal on the grounds that
the plaintiff pled insufficient facts to show negligence or proximate
causation and contributory negligence by plaintiff. Id. at 69798, 78
S.E.2d at 918. The trial court granted the defendants’ motions.

Id. at 698, 78 S.E.2d at 918.

The Court, in affirming the trial court’s order dismissing plain-
tiff’s claim, held that “it appears upon the face of the complaint that
the injury to and death of plaintiff’s intestate was ‘independently and
proximately produced by the wrongful act, neglect, or default of an
outside agency or responsible third person.’ ” Id. citation and quotation
marks omitted). The trial court went on to hold that “[o]ne is not under
a duty of anticipating negligence on the part of others, but in the
absence of anything which gives or should give notice to the contrary,
a person is entitled to assume, and to act upon the assumption that others
will exercise care for their own safety.” Id. at 700, 78 S.E.2d at 919
(citation omitted). Thus, Wood and the other cases relied on by defendant
have held that even if the utility company was negligent in its location
of the pole, the pole would have produced no damage to the plaintiff if
either the plaintiff or a responsible third party had not caused a vehicle
to leave the traveled roadway and hit the pole.

We are therefore left with the dilemma of reconciling Baldwin
with Wood and the line of cases following Wood, as the Baldwin
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Court did not overrule Wood. As stated above, the Baldwin Court
held that the same 1975 NC DOT manual which applies in this case
establishes a standard of care for a defendant utility company. 335
N.C. at 548, 439 S.E.2d at 110. In addition, Baldwin extended this duty to
protect a person who was in the right-of-way, but not in the traveled
roadway, who was injured by an “errant vehicle” which ran off of the
roadway due to the negligent act of a third party.® Id. Based upon the
NC DOT manual, which includes regulations intended to protect
motorists in “errant vehicles,” and Baldwin, we cannot say that the
mere fact that a vehicle drove outside the travel lane is “beyond the
realm of probability[,]” “unusual, extraordinary, or exceptional.” Wood,
228 N.C. at 607, 46 S.E.2d at 719.

However, Baldwin and Wood and its progeny may be distin-
guished by the fact that the utility poles as in Wood, Shapiro, and
Alford were permitted within the right of way, albeit subject to
certain restrictions, while the telephone booth in Baldwin was in an
area where it was entirely prohibited. See Baldwin, 335 N.C. at 546,
439 S.E.2d at 109. It is both legal and necessary for utility poles to be
located within rights-of-way of roads and highways. As noted in Wood,

In almost every hamlet, town and city in the State the space
between the sidewalk proper and the street is used for the loca-
tion and maintenance of telephone and telegraph poles, traffic
signs, fire hydrants, water meters, and similar structures. It is a
matter of common knowledge that this space is so used. In no
sense do such structures constitute a hazard to or in any wise
impede the free use of the vehicular lane of travel.

228 N.C. at 607, 46 S.E.2d at 718. (Citations omitted). The NC DOT
regulations alleged by plaintiff govern the locations of utility poles
but recognize that it is necessary for utility poles and other similar
structures to be within the right-of-way. There is no apparent reason
or necessity for a telephone booth to be located within a right-of-way
of a public roadway. Although the Baldwin court did not explain how
it distinguished the situation of a telephone booth within the right-of-
way from the precedents dealing with utility poles within the right-of-
way, we believe that Baldwin and Wood can be logically reconciled in
this manner. In these cases, it is necessary to balance the needs of the
public to affordable utility services against the need to provide those
services in a reasonably safe manner. Certain utility structures are

5. We note that Baldwin does not cite, distinguish, or even mention Wood, despite
the fact that the parties did address Wood in their briefs in that case.
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necessary within the public rights-of-way for provision of electric,
telephone, and other services, while telephone booths are a conve-
nience which can just as easily be located on property which is not
within a right-of-way.

As applied to the case before us, this distinction points out the
deficiency in the plaintiff’s complaint. In Baldwin, the plaintiff had to
show only that the telephone booth was located within the right-of-
way to demonstrate violation of the safety regulation. 335 N.C. at 546,
439 S.E.2d at 109. There was no place within the right-of-way in the
vicinity of the accident where a telephone booth would be allowed
under any circumstances; no matter where the errant driver ran off
the road and hit the booth, the booth should not have been located in
that spot. See id. Here, plaintiff does not claim that defendant vio-
lated the applicable regulations merely by placing or maintaining the
subject pole in the right-of-way; the plaintiff claims that the negligence
per se arises from defendant Duke Energy’s failure to install and/or
replace the subject utility pole in a location consistent with NC DOT
regulations and guidelines and its failure to obtain approval from NC
DOT to place the subject pole in a particular location. Unlike the deter-
mination of whether the phone booth in Baldwin was in violation of the
safety regulation, here the applicable statute, regulations, and the 1975
NC DOT manual provide that NC DOT has the exclusive authority to
determine the proper placement of a utility pole within the right-of-way.

The 1975 NC DOT manual mandates that “[p]rior to beginning
work within [a] State right-of-way, the utility owner shall obtain an
Encroachment Agreement.” The 1975 NC DOT manual also mandates
that a request for an encroachment agreement include “[t]he State
standards for accommodating utilities[;]” “[a] general description of
the size, type, nature, and extent of the utility facilities[;]” drawings
or sketches of the existing or proposed utility facility; “[t]he extent of
liability and responsibilities associated with future adjustment of the
utilities to accommodate future highway improvement[;]” “action to
be taken in case of noncompliance with State requirements[;]” “[a]
Traffic Control Plan to provide for ease of traversability of the
motorist[;]” and “[o]ther provisions as deemed necessary.” These
encroachment agreements are submitted to NC DOT’s Raleigh office
or to the NC DOT division engineer, based on the type of utility
structure, for approval. The 1975 NC DOT manual states,

The Division Engineer shall investigate the request and determine
the acceptability of the encroachment, based on [NC DOT] utility
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accommodation policies as contained herein. Any deviations
from [NC DOT] policies must be thoroughly justified and
documented in the file on the particular encroachment. When the
Division Engineer determines that the encroachment is accept-
able, he will execute the Agreement].]

Upon notice of completion, “[t]he Division Engineer or his designated
representative shall make a final inspection of all authorized
encroachments on highways open to traffic.” Plaintiff included in her
complaint, the affidavit of Mr. Spangler, a NC DOT district engineer,
which states, in pertinent part:

3. Since the 1975 publication of the Department of Trans-
portation’s “Policies and Procedures for Accommodating Utilities
on Highway Rights of Way,” utility companies are required to
obtain written permission of the Department of Transportation
before placing a utility in the right-of-way of any road on the
North Carolina State System . . . .

Therefore, a utility provider cannot place a utility pole in the right-of-
way without an encroachment agreement and, since an encroach-
ment agreement can only come from NC DOT, proper placement of
utilities in public rights-of-way in accordance with the applicable reg-
ulations is within the sole discretion of NC DOT. NC DOT evaluates
the description of the proposed or existing utility to be placed in the
right-of-way and applies the guidelines for placement in the 1975 NC
DOT manual to make the ultimate decision to approve or disapprove
placement of utilities in the public right-of-way.

The 1975 NC DOT manual guidelines list various factors for NC
DOT to consider when evaluating a utility company’s request for
placement of a utility pole in a public right-of-way in the section
titled, “OVERHEAD POWER AND COMMUNICATION LINES[:]”
“[t]he type of construction, vertical clearance above pavement, and
location of poles, guys, and related ground-mounted utility appurte-
nances along the roadside[;]” “the width of the border area, that is,
the space between the back of [the] ditch or curb line and the right-
of-way line, and its availability and suitability for accommodating
such facilities[;]” and “[t]he nature and extent of roadside develop-
ment and the ruggedness of the terrain being traversed[.]” The 1975
NC DOT manual also states that “[w]here ground-mounted utilities
are to occupy [the space between the back of [the] ditch or curb line
and the right-of-way line], they should be placed as far as practical
from the traveled way and beyond the clear recovery area.”
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Specifically as to location, the 1975 NC DOT manual states that
“[p]oles and related facilities on and along conventional highways in
rural areas shall be located at or as near as practical to the right-of-
way line. The poles should be located outside the clear recovery area
for the highway sections involved.” The 1975 NC DOT manual defines
the “clear recovery area” as

[t]hat portion of the roadside, adjacent to the traveled way and
shoulders, having slopes safely traversable by vehicles and which
has been designated as the area to be kept as free as practical
from those above-ground physical obstructions that would be a
hazard. The width of an area varies according to the type of high-
way involved and may vary on different sections of the same type
of highway.

Unlike the simple standards of six inches from the side of the
paved roadway, as mentioned in Shapiro, 38 N.C. App. at 660, 248
S.E.2d at 869, there is no standard “clear recovery area” for a particular
type of roadway, as the “clear recovery area” must be determined based
upon the characteristics of each particular roadway. Documents
included by plaintiff with her complaint demonstrate the complexity of
making a determination as to the “clear recovery area.” The American
Association of State Highway and Transportation Officials’
(“AASHTO”) 1988 “Roadside Design Guide” sets forth the complex
technical guidelines for calculation of a “clear recovery area,” which
include variables of the design speed of the roadway, the average daily
traffic, the location and grade of cut slopes or fill slopes beside the road-
way, embankments, and the horizontal curve of the roadway. The
AASHTO’s 1977 “Guide for Selecting, Locating, and Designing Traffic
Barriers” (“the 1977 AASHTO Guide”) sets forth a mathematical engi-
neering formula for calculation of the “clear zone width” in a curve, not-
ing that it “should be increased on the outside of [the] curves by the
amount of the tangent offset at a distance L into the curve. The
increase should be tapered on the curve at the entrance end and on the
tangent at the exit end of the curve.”® The 1977 AASHTO Guide also
notes that “[s]trict adherence to these [suggested clear zone width] cri-
teria may be impractical in many situations due to limited right-of-way
or other restricted conditions.” It is apparent, even with our lack of high-
way engineering expertise, that calculation of a “clear recovery area”
for a particular roadway depends upon the design of the particular

6. On page 17 of the 1977 AASHTO Guide it further clarifies that in the calculation
of a “clear zone width[:]” “R = radius of curve - ft. (m.) L; = runout path length (Table
[I-E-1) - ft. (m.)” Table II-E-1 was not included in our record, as plaintiff’s exhibit
included only pages 16, 17 and 60 of the Guide.
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roadway, the roadway’s curvature, the amount of space available in the
right-of-way, the topography of the area, the average daily traffic, other
utility structures, signage, or other legally permitted structures located
in the right-of-way. As NC DOT issues encroachment agreements for
utilities wishing to place a pole in the right-of-way, NC DOT is charged
with the duty and responsibility of applying these standards for a “clear
recovery area” to each roadway. As the 1977 AASHTO Guide notes, in
some instances compliance with the “suggested clear zone width” crite-
ria may not be practical, but NC DOT has to consider each application
individually to make the determination.

Here, plaintiff alleges that defendant Duke Energy was negligent
in its failure to install and/or replace the subject utility pole “in a loca-
tion consistent with [NC DOT] regulations[.]” However, the NC DOT
guidelines themselves do not permit a determination by plaintiff as to
whether the placement was proper; as the guideline factors and
required calculations for determinating the “clear recovery area”
demonstrate, the application of the guidelines is complex and
requires the expertise of the NC DOT. NC DOT has the legal authority
and discretion to evaluate each application and to determine the
proper location of a particular utility pole in accordance with the
regulations and guidelines. Plaintiff makes no allegation that the place-
ment of the subject utility pole was determined by NC DOT to be in
violation of NC DOT regulations and guidelines. This is the break in the
plaintiff’s chain of proximate cause under Baldwin. Plaintiff did not
allege that NC DOT has ever evaluated the location of the subject
utility pole and determined that its location was in violation of the
applicable regulations and guidelines.

Certainly, as plaintiff has alleged, she was injured because the
utility pole was in the path of the car in which she was riding when it
left the roadway, but the complaint fails to allege that NC DOT would
not have approved the subject utility pole’s location. We therefore
have no way of knowing if it would have made any difference what-
soever to plaintiff if defendant Duke Energy had obtained a permit or
encroachment agreement for the subject utility pole. It is entirely
possible that NC DOT would have actually approved the location of
the subject utility pole if defendant Duke Energy had properly made
application for written permission. The affidavits from various NC
DOT officials set forth the applicable regulations and aver only that
defendant Duke Energy did not obtain written permission from NC
DOT, and we accept all of these statements as true for purposes of the
motion to dismiss; but the affidavits do not say that NC DOT would
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have denied a permit if one had been requested. For plaintiff to have
properly pled defendant Duke Energy’s location or maintenance of
the subject utility pole as a proximate cause of her injuries, she must
have alleged that if the pole had been in its proper location, as deter-
mined by NC DOT, she would have avoided injury from collision with
the pole when defendant Walker ran off of the road.”

Plaintiff also argues that the “trial court err[ed] by failing to rec-
ognize that the Legislature has superseded Wood v. Carolina
Telephone & Telegraph (228 N.C. 605, 46 S.E.2d 717 (1948)) as con-
trolling legal authority through its grant of power to the N.C.
Department of Transportation pursuant to N.C.G.S. § 136-18(10) to
regulate the installation and maintenance of utility poles alongside
roadways . . . .” Plaintiff contends that Wood, decided in 1948, is no
longer controlling because the NC DOT regulations, which we have
determined to be applicable safety regulations, establish defendant
Duke Energy’s duty and standard of care. To the extent that plaintiff
argues that the Legislature has granted “power to the N.C.
Department of Transportation pursuant to N.C. Gen. Stat. § 136-18(10)
to regulate the installation and maintenance of utility poles alongside
roadways[,]” we agree with plaintiff. As discussed above, the legislature
did grant that power to NC DOT, and only to NC DOT. But we reject
plaintiff’s argument that this grant of regulatory power to NC DOT
superseded Wood for two reasons. First, the Supreme Court recognized
in Wood that the pole may have been located in violation of a town ordi-
nance, but did not deem it necessary to address this issue. 228 N.C. at
607, 46 S.E.2d at 718-19. In addition, there were allegations that various
placement regulations in Shapiro, 38 N.C. App. at 660-61, 248 S.E.2d at
869-70 were violated, but again these regulations did not overcome
Wood’s precedent. Secondly, in Baldwin, 335 N.C. at 548, 439 S.E.2d at
110, our Supreme Court recognized some of the same regulations as

7. Plaintiff also alleged that federal regulations require “utilities to obtain an
exemption from the applicable State Department of Transportation for placement of
above-ground utility installations within the ‘established clear zone’ on a Federal-aid or
direct Federal highway project. See 23 C.F.R. 645.209, . . . 23 C.F.R. 645.207, . . . 23 C.FR.
645.211, . . . .” These regulations require that for Federal-aid or direct Federal highway
projects, the State transportation departments must adhere to a “clear roadside policy”
that provides for a “clear zone” along the edge of the roadway. We note that application
of these Federal regulations to this case could also result in plaintiff having to allege that
placement of the subject utility pole was in violation of Federal regulatory requirements
as determined by the applicable authority, state or federal. However, plaintiff conceded
in her brief that “[Belmont Mount Holly Road] is not a Federal-aid or direct Federal high-
way project” and did not address the issues of proximate causation and the application
of federal regulations to the subject utility pole, so we will not address this issue.
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pled here as safety regulations, the violation of which constituted negli-
gence per se, but did not state that these regulations had any effect
upon the validity of Wood or any of the other precedents following
Wood, although these issues were argued before the Supreme Court in
Baldwin. Under these circumstances, we believe that any holding that
the NC DOT regulations adopted pursuant to N.C. Gen. Stat.
§ 136-18(10) supersede Wood must come from our Supreme Court, as
we are bound by Wood, Shapiro, Alston, and Baldwin.

Our holding that plaintiff must allege that the proper location for
the subject utility pole as determined by NC DOT in order to properly
plead proximate causation is consistent with the Legislature’s grant
of regulatory power to the NC DOT as well as the holdings of Wood,
Shapiro, Alston, and Baldwin. It is also in accord with the public
policy concerns which are unavoidable in this type of case. As noted
by our Supreme Court in Sutton, defining proximate cause in this con-
text must include “considerations of logic, common sense, justice,
policy and precedent. . . .” 277 N.C. at 108, 176 S.E.2d at 169.

Defendant Duke Energy argues that Bender v. Duke Power Co.,
66 N.C. App. 239, 311 S.E.2d 609 (1984) is instructive as to these public
policy concerns. The plaintiff in Bender was injured when overhead
electrical wires fell across the highway in front of his vehicle during a
thunderstorm. Id. at 239, 311 S.E.2d at 609. The plaintiff claimed that
defendant Duke Power was negligent in the placement and mainte-
nance of the overhead power lines because first, “defendant placed its
poles too close to highway I-85 for safety of highway users, and second,
that because of defendant’s knowledge that its wires at this I-85 crossing
had been previously knocked down by lightning, the overhead wires
should have been removed and placed under the highway.” Id. at 242,
311 S.E.2d at 611. The Bender Court rejected the first theory, that the
poles were too close to the highway, stating that

proximity of defendant’s poles to I-85 would have no causal
relationship to the falling down of wires supported by such poles
when the poles or the wires are broken by lightning, and there-
fore the proximity of the poles to the highway, as a matter of law,
could not have been a proximate cause of plaintiff’s injury.

Id. The Court responded to the plaintiff’s second theory, that the lines
should have been placed underground because the lines had
previously been knocked down by lightning, on principles of foresee-
ability. Id. The Court noted that as in every negligence case,
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the threshold questions are duty and proximate cause. At the
threshold of duty is foreseeability. If under the circumstances of
this case, defendant could have reasonably foreseen that placing
its wires over I-85 might result in harm to others, it would be
answerable for plaintiff’s injury. Plaintiff contends that because
lightning had struck these same wires previously and caused
them to fall across the highway, defendant could have reasonably
foreseen that it would happen again. We cannot agree. While it is
clear that defendant could reasonably foresee that lightning
could strike its pole lines from time to time, no one can reasonably
foresee when or where lightning may strike any particular object.
To agree with plaintiff would open a very expensive door. We can
take judicial notice that electric lines suspended from poles may
be damaged by at least four natural phenomenon over which
electric utilities have no control: lightning, wind, ice, and snow.
The only way to insure that overhead electric lines crossing
public streets or highways might not fall down due to the forces
of such natural phenomenon would be to place all such lines
underground. The cost of such an undertaking would be so large
and hence carry with it such considerations of public policy that
it would be entirely inappropriate to establish judicially a prece-
dent for such a requirement.

Id. at 242, 311 S.E.2d at 611-12.

Defendant Duke Energy argues that “[t]he same public policy
issues and concerns apply just as much in this case as they did in
Bender” and that this Court should “refrain from creating such a
significant judicial precedent which would effectively impose a
completely impractical and prohibitively costly requirement upon
Duke Energy and all of the electrical providers in this State.”
(Emphasis in original). We agree that this Court should not “establish
judicially a precedent” which would effectively require all utility
providers or others who have need to place structures within rights-of-
way of roadways in North Carolina to place them in such a manner that
it would be practically impossible for an “errant vehicle” to hit them.
Our legislature and NC DOT have already considered these issues and
have adopted statutes and regulations which balance the need to have
certain structures within roadway rights-of-way against the safety of
those who use the roadways, in addition to consideration of the costs of
various alternatives. NC DOT has the duty and responsibility to
consider all of the relevant factors at each location and to establish
where utility structures should be located. This balance is not perfect, as
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it was devised by and is implemented by human beings, and in some
truly tragic cases, the result may be grievous injury, as in plaintiff’s
instance, or even death. However, without the allegation of a determi-
nation by NC DOT that the subject pole was in a location which would
not have been approved by NC DOT, plaintiff’s complaint has not
adequately pled proximate cause of her injuries by defendant’s
negligence per se. See Hart v. Ivey, 332 N.C. at 303, 420 S.E.2d at 177-78.

C. Negligence

[3] Plaintiff also makes allegations of ordinary negligence against
defendant Duke Energy. In addition to its allegations that defendant
Duke Energy failed to obtain a permit or encroachment agreement for
the subject utility pole, plaintiff has alleged that defendant Duke Energy
should have known that the location was dangerous, independently of
any evaluation by NC DOT. As to the placement of the subject utility
pole, plaintiff alleges that defendant Duke Energy (1) “regularly and
routinely install[s] and/or directs the installation of utility poles as a
part of its business[;]” (2) “rel[ies] upon known principles of physics,
research and experience in the selection and placement of locations for
utility poles[;]” (3) “hire[s], retain and employ engineers and others with
specific expertise in the field of utility pole placement[;]” (4) “[is] aware
that improper utility pole placement increases the likelihood of vehicle
impact and vehicle occupant injury[;]” and (5) “among the scientific
principles known to [defendant Duke Energy] and utilized in the selection
of utility pole placement are the following:

a. Because of centrifugal forces it is more likely for a vehicle to run off
of a roadway on the outside of a curve than on the inside of a curve;

b. Vehicle departure from the right side of the roadway in a curve
arced to the left is the most common manner by which vehicles
errantly leave the roadway in a curve;

c. As applied to roadways, as the degree of the curvature
increases, so does the likelihood of a vehicle leaving the roadway
on the outside of the curve;

d. Increases in the design speed of a roadway correlate with
increases in the likelihood of a vehicle leaving the roadway on the
outside of a curve in such a roadway; and,

e. Increases in the speed of vehicles on a roadway correlate with
an increase in the likelihood of a vehicle leaving the roadway on
the outside of a curve in such roadway.
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Based on these allegations, plaintiff alleges that defendant Duke
Energy was negligent in failing to (1) perform an analysis of safety to
the traveling public prior to placement of the subject utility pole; (2)
“investigate, appreciate, and implement appropriate engineering
response[s]” to the prior collisions with the subject utility pole; (3) to
reduce risks after being on notice of prior impacts to the subject util-
ity pole; (4) locate the subject utility pole “in a location consistent
with accepted industry practice;” (5) reduce the risk to the traveling
public by taking additional safety measures; (6) “exercise and apply
reasonable engineering judgment” in the installation and mainte-
nance of the subject utility pole; and (7) to warn the traveling public
of the known danger of operating a vehicle in the location near the
subject utility pole. Although these allegations of negligence are not
specifically or solely based on violations of NC DOT guidelines or
regulations, they are based to a certain extent on the same guidelines
or regulations as discussed above, as the determination of a “location
consistent with accepted industry practice” would necessarily
require compliance with NC DOT guidelines and regulations, or NC
DOT would not approve the location. However, even if we consider
arguendo plaintiff’s allegations of negligence as separate from those
related to the applicable safety regulations and guidelines, the rule as
stated in Wood and followed by Shapiro is still applicable to plaintiff’s
allegations of ordinary negligence. Baldwin did nothing to change
this result as to allegations of ordinary negligence. As stated above,
the Wood Court held that, “even if we concede negligence on the part
of the defendant as alleged by plaintiff, there is no allegation in the
complaint which reasonably imports injury to plaintiff as a proximate
result thereof[,]” because plaintiff’s negligence in leaving the road-
way “was the intervening proximate cause of [plaintiff’s] injury.” 228
N.C. at 607-08, 46 S.E.2d at 719. This rule was adopted by the Shapiro
Court which held that “the maintenance of a utility pole along a public
highway does not constitute an act of negligence unless the pole
constitutes a hazard to motorists using the portion of the highway
designated and intended for vehicular travel in a proper manner.” 38
N.C. App. at 663, 248 S.E.2d at 871. Accordingly, defendant Walker’s
negligence in leaving the paved roadway was the intervening proximate
cause of plaintiff’s injuries, and we hold that the trial court properly
dismissed plaintiff’s claims for ordinary negligence.

IV. Conclusion

The allegations of plaintiff’s complaint, treated as true, fail to
state a claim that defendant Duke Energy’s negligence per se or
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ordinary negligence was a proximate cause of plaintiff’s injuries.

Dismissal of plaintiff’s complaint was therefore proper and the trial
court’s order is affirmed.

AFFIRMED.

Judges GEER and ERVIN concur.

IN THE MATTER OF: P.O. [A MINOR CHILD]

No. COA10-204
(Filed 7 September 2010)

1. Evidence— hearsay—permanency planning hearing—no
abuse of discretion
The trial court did not abuse its discretion by refusing to
admit into evidence at a permanency planning hearing documents
that were hearsay. While hearsay evidence may be admitted at a
permanency planning hearing, given respondent’s failure to offer
any explanation as to why the authors of the documents were not
present at trial to testify, or to offer any support for her con-
tention that the documents were reliable, and given the
Department of Social Service’s strenuous objections to the docu-
ments based on lack of authenticity and reliability, the trial
court’s exclusion of the hearsay evidence was not so arbitrary
that it could not have been the result of a reasoned decision.

2. Child Abuse, Dependency, and Neglect— neglected juvenile
permanency planning order—findings of fact
The trial court’s challenged findings of fact in permanency
planning order were supported by the evidence.

3. Child Abuse, Dependency, and Neglect— neglected juve-
nile-permanency planning order

The trial court did not fail to comply with the provisions of
N.C.G.S. § 7B in a permanency planning proceeding. The trial
court established guardianship as the permanent plan for the
juvenile, established the rights and responsibilities that remained
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with respondent, and entered an order consistent with its find-
ings ordering guardianship of the juvenile.

4. Child Abuse, Dependency, and Neglect— neglected juvenile
—permanency planning review hearing

The trial court erred by failing to provide for a permanency
planning review hearing in a permanency planning proceeding
and failed to satisfy the requirements of N.C.G.S. § 7B-906(b). The
matter was remanded for additional findings of fact.

Appeal by Respondent from order entered 10 December 2009 by
Judge John B. Carter in Robeson County District Court. Heard in the
Court of Appeals 2 August 2010.

J. Hal Kinlaw, Jr. for Petitioner-Appellee Robeson County
Department of Social Services.

Alston & Bird, LLP, by Lisa Byun Forman, for Guardian ad
Litem-Appellee.

Jeffrey L. Miller for Respondent-Appellant Mother.

STEPHENS, Judge.

Respondent Mother (“Respondent”) appeals from the trial court’s
10 December 2009 permanency planning order awarding legal
guardianship of her minor child Patricia! to relatives. For the reasons
set forth below, we affirm in part and remand for additional findings
in part.

1. Procedural History and Factual Background

Respondent suffers from multiple medical conditions, including
progressive back pain, fibromyalgia, and depression. In 2004, she had
lumbar fusion surgery. In April of 2007, Respondent began experiencing
sudden, stabbing pain in the area of her surgical incision. Epidural
steroid injections only worsened Respondent’s pain. As a result of her
conditions, Respondent takes numerous analgesic medications to
manage her pain. Drowsiness is a common side effect of
Respondent’s medications, and combining the medications signifi-
cantly increases the risk of drowsiness.

The Robeson County Department of Social Services (“DSS”) first
became involved with Respondent on 19 October 2007, after

1. “Patricia” is a pseudonym.
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receiving a report that she had left Patricia, who was about two years
old at the time, unattended outside her home for about one hour.
Patricia has been diagnosed with Down Syndrome. When a social
worker arrived to investigate the report, she found Respondent
unconscious on the couch and emergency personnel on the scene.
Respondent denied to the social worker that she had any history of
drug or alcohol abuse, and claimed that Patricia had only been out-
side for a few minutes.

Following the initial investigation into the report, DSS requested
that Respondent place Patricia in kinship care, and Respondent
agreed to place Patricia with Regina, Respondent’s cousin. Respondent
then moved Patricia to a placement with Patricia’s maternal grand-
mother. On 26 November 2007, the grandmother informed DSS
that she could no longer care for Patricia. On 7 December 2007, DSS
informed Respondent that she needed to have another adult in the
home to supervise Patricia at all times. Respondent’s father moved
into her home, but moved out after an argument. As a result, on 25
February 2008, Respondent agreed to place Patricia back with Regina.

During this time period, Kelvin Sampson, a Physician’s Assistant
at the Fairmont Medical Clinic who provided primary health care to
Respondent, informed DSS that he was concerned that Respondent’s
medication affected her parenting ability. Mr. Sampson attempted to
find alternative methods to control Respondent’s pain, but Respondent
indicated to Mr. Sampson that she did not want to reduce her med-
ication unless a court ordered her to do so.

On 14 March 2008, DSS filed a petition alleging that Patricia was
a neglected juvenile in that Patricia did not receive proper care,
supervision, or discipline from Respondent. The matter came on for
hearing on 16 April 2008, and on 9 May 2008 the district court adjudi-
cated Patricia neglected. Respondent maintained legal and physical
custody of Patricia, but placement of Patricia remained with Regina.

Between April and September 2008, Respondent was treated for
substance abuse on an outpatient basis at Southeastern Recovery
Alternatives (“Southeastern”). Southeastern conducted a psychologi-
cal evaluation and recommended in-patient treatment. Respondent
was discharged from Southeastern when she failed to comply with
treatment recommendations.

The trial court held a review hearing on 17 July 2008 and entered
an amended review order on 25 August 2008. The trial court ordered
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Respondent to complete substance abuse treatment and to follow all
recommendations, to continue to take her medication as prescribed,
to follow recommendations from Mr. Sampson, to continue in a pain
management program, and to continue supervised visits with
Patricia. The court also ordered Respondent to demonstrate that she
could stay awake and alert during the visits. Patricia remained in
Respondent’s custody, but continued in the placement with Regina.

On 7 August 2008, Mr. Sampson again informed DSS that he
believed Respondent could not care for Patricia because of her
medication, and that his goal was to wean her off her medication. On
9 September 2008, Mr. Sampson requested help from the pain manage-
ment clinic at Pinehurst in reducing Respondent’s medications.
Although Respondent agreed on 22 October 2008 to go to inpatient
treatment, Respondent did not attend.

On 14 January 2009, the trial court held another review hearing
and entered a review order on 16 February 2009. The trial court
ordered Respondent to enter inpatient treatment for addiction to pain
medication, to obtain medication only as authorized by a physician,
to complete pain management if recommended by her inpatient
treatment, to follow recommendations by Mr. Sampson to reduce her
pain medications, and to continue to attend supervised visitation with
Patricia.

On 17 March 2009, Respondent was denied entry into inpatient
treatment at Walter B. Jones Alcohol and Drug Abuse Treatment
Center (“Walter Jones”) because Respondent would not surrender
her medication in order to be admitted.

Respondent was then ordered to attend Family Drug Treatment
Court and did so on 8 May 2009. However, Respondent fell asleep
during the court session and was refused acceptance into the
program because she denied she had a problem and expressed no
desire to seek alternative treatment for her pain.

Mr. Sampson referred Respondent to Dr. Thomas Florian, a pain
management specialist at Hermitage Medical Clinic, for further treat-
ment, and she saw Dr. Florian on 11 and 14 May 2009. After reviewing
Respondent’s history of pain medications and conducting a physical
examination that revealed no neurological problems, Dr. Florian did
not continue Respondent on narcotics for pain. Instead, Dr. Florian
wrote Respondent a prescription for a medication to treat muscle
spasms. Dr. Florian referred Respondent to the UNC Chapel Hill Pain
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Management Center for a second opinion, where she saw Dr. William
Blau. Dr. Blau prescribed Respondent the same medications that she
took while she was Mr. Sampson’s patient. Respondent continued to see
Dr. Blau and clinical psychologist Dr. Jeanne Hernandez at the Pain
Management Center, and was still seeing them at the time of the per-
manency planning hearing.

The case came on for a permanency planning hearing on 12
November 2009. By order entered 10 December 2009, the trial court
concluded “[t]hat it is in the best 1nterest of [Patricia] that legal
guardianship be awarded Regina and Jlmmy[ ] [].” The trial court thus
awarded legal guardianship of Patricia to Regina and Jimmy, and
released DSS and the guardian ad litem from further responsibility in
the proceeding. On 21 December 2009, the trial court entered an order
providing that Respondent should still have supervised, weekend visits
with Patricia. From the 10 December 2009 permanency planning order,
Respondent appeals.

1I. Discussion
A. Admission of Evidence

[1] Respondent first argues that the trial court erred by refusing to admit
into evidence a document purportedly from Walter Jones and letters
purportedly from Dr. Blau and Dr. Hernandez. Respondent conceded at
trial that the documents were hearsay but argued that “the statute
provides for hearsay evidence specifically in the Permanency Planning
hearing so long as it’s relevant, reliable and necessary to determine the
most appropriate disposition of the case.” We find no error in the trial
court’s refusal to admit the challenged documents.

Our Supreme Court has held that in child custody matters,

[w]henever the trial court is determining the best interest of
a child, any evidence which is competent and relevant to a
showing of the best interest of that child must be heard and
considered by the trial court, subject to the discretionary
powers of the trial court to exclude cumulative testimony.

In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984) (emphasis
added). Although hearsay evidence is generally incompetent and thus
inadmissible, “[a]t any permanency planning review, . . . [t]he court
may consider any evidence, including hearsay evidence . . ., that the

2. Jimmy is Regina’s husband.
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court finds to be relevant, reliable, and necessary to determine the
needs of the juvenile and the most appropriate disposition.” N.C. Gen.
Stat. § 7B-907(b) (2009) (emphasis added). It is clear from the per-
missive language of N.C. Gen. Stat. § 7B-907(b) that it is within the
sound discretion of the trial court whether to include or exclude
hearsay evidence at a permanency planning hearing and, thus, the
trial court’s decision is reviewed on appeal only for an abuse of
discretion. “An abuse of discretion occurs when the trial court’s ruling
is so arbitrary that it could not have been the result of a reasoned deci-
sion.” Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101,
109, 493 S.E.2d 797, 802 (1997) (citation and quotation marks omitted).

At the hearing, Respondent attempted to introduce into evidence
a document she claimed was a 17 March 2009 form from Walter Jones
that listed the reason Respondent was denied entry into the program
as: “No history of substance abuse—taking medications as prescribed
by her physician.” DSS objected to the document, arguing, “I've never
seen this before. This is not what they told us. I object.” DSS also
argued, “I'm going, you know, I'm going to object to its authenticity. I
would object to everything. This doctor is not—I don’t even know
who the—this name is. I don’t know anything about it.” Respondent
argued that the document was “relevant, reliable and necessary” to
the trial court’s decision. However, when the trial court asked, “[DSS]
is saying that he had information different, so why is it reliable?[,]”
Respondent did not respond. The trial court sustained DSS’s objec-
tion and refused to admit the document into evidence.

Respondent also sought to introduce into evidence letters pur-
portedly from Dr. Blau and Dr. Hernandez. The letters, dated 17
September, 2 October, and 4 November 2009, indicate that the doctors
did not believe Respondent needed to attend a substance abuse pro-
gram, and that Dr. Blau had not “observed any direct evidence of
oversedation or impairment[.]” DSS objected to the admission of the
letters stating, “I want to cross-examine somebody that says that.”
Respondent responded, “Although it’s hearsay evidence, Ms. (INAUDI-
BLE) testified she did, in fact, talk to Dr. Blau about the facts of this
letter.” The trial court again sustained the objection.

While hearsay evidence may be admitted by the trial court at a
permanency planning hearing, given Respondent’s failure to offer any
explanation as to why the authors of the documents were not present
at trial to testify, or to offer any support for her contention that the
documents were reliable, and given DSS’s strenuous objections to the
documents based on a lack of authenticity and reliability, we cannot
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say the trial court’s exclusion of the hearsay evidence was “so arbitrary
that it could not have been the result of a reasoned decision.” Chicora
Country Club, 128 N.C. App. at 109, 493 S.E.2d at 802 (citation and
quotation marks omitted). Accordingly, Respondent’s argument is
overruled.

B. Findings of Fact

[2] Respondent next argues the trial court’s findings of fact 24, 25, and 36
were erroneous because there was no evidence to support the findings.
We disagree.

This Court’s review of a permanency planning order is limited to
whether there is competent evidence in the record to support the
findings and whether the findings support the conclusions of law. In
re Eckard, 148 N.C. App. 541, 544, 559 S.E.2d 233, 235, disc. review
denied, 356 N.C. 163, 568 S.E.2d 192 (2002). If the trial court’s findings
of fact are supported by any competent evidence, they are conclusive
on appeal. In re Weiler, 158 N.C. App. 473, 477, 581 S.E.2d 134, 137
(2003). “The trial court’s conclusions of law are reviewable de novo
on appeal.” In re D.H., 177 N.C. App. 700, 703, 629 S.E.2d 920, 922 (2006)
(citation and quotation marks omitted).

The challenged findings of fact state:

24. That Dr. Thomas Florian, Pain Management Dr. at
Hermitage Medical Center saw the [R]espondent after a referral
from Kelvin Sampson, PAC and after reviewing the medical
records formed an opinion that [Respondent] was not suffering
from chronic pain. That Dr. Florian wanted to refer
[Respondent] to Duke Medical Center but [Respondent] did
not want to be w[ea]ned off the prescribed medications
which include narcotic medications.

25. That [Respondent] requested to be referred to Chapel
Hill[.] Dr. Florian reported that he did not see any [] abnor-
malities after reviewing the MRI and he did not feel she had a
need for narcotic medications. Dr. Florian could not see a
reason to prescribe [Respondent] narcotic medications.

36. That Charlotte Monroe with the Drug Family Court
Treatment Program testified that [Respondent] did [] attend
one Drug Court session after being ordered by the Court to
do so, that on that one occasion of [Respondent] attending
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Drug Court [Respondent] did fall asleep during the Court
session. That due to the lack of participation by [Respondent] in
the Family Drug Treatment Court Program, [Respondent] was
terminated from the Family Drug Treatment Court program.

Respondent first argues there was no evidence to support the
part of finding 24 that Dr. Florian formed an opinion Respondent did
not suffer from chronic back pain. We disagree.

Dr. Florian testified that he did not find any “significant abnor-
malities” on Respondent’s MRI scan and could not find evidence of an
impingement of any nerve roots that might explain Respondent’s
complaints of chronic back pain. Dr. Florian further testified, “[b]ased
on [Respondent’s] physical exam, which did not show any neurologic . . .
problems going on, [I was reluctant] to continue to write [Respondent] . . .
prescriptions for narcotics.” Accordingly, based on Dr. Florian’s physical
examination of Respondent, he prescribed only medication to address
muscle spasms, not for chronic pain. This evidence supports the trial
court’s finding that Dr. Florian formed an opinion that Respondent was
not suffering from chronic pain.

Respondent next argues there is no competent evidence to support
finding 25. Again, we disagree.

Dr. Florian testified as follows:

I reviewed her imaging studies and . . . I also reviewed previous
records and then took her history and . . . she had indicated
that she had had injections and physical therapy without
benefit[,] and . . . in reviewing her imaging studies, I did not
identify any. . . pain generator that was from [a] nerve that had
been . . . encroached on by a disk or [a] bone spur and I was a
little bit reluctant, based on her physical exam, which didn’t
show any neurologic . . . problems going on, to continue to
write . . . prescriptions for narcotics.

This testimony was competent evidence to support the trial court’s
finding that “Dr. Florian could not see a reason to prescribe
[Respondent] narcotic medications.”

Finally, Respondent argues there was no evidence to support
finding 36 that Respondent was terminated from the Family Drug
Treatment Court Program due to her lack of participation. Again,
we disagree.
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Charlotte Monroe, a member of the Drug Court Team, testified
that Respondent attended only one session of Family Drug Treatment
Court, fell asleep during the session, and expressly denied being
dependent on prescription drugs. Ms. Monroe further testified that
Respondent suffered from certain medical conditions which, in
combination with Respondent’s denial of having a dependency on
pain medication, made it impossible for the Drug Court Team to
determine whether the prescriptions were truly needed. These
circumstances, Ms. Monroe explained, rendered Respondent “ineligible”
for participation in the program. Furthermore, Ms. Monroe testified
that if Respondent had participated in an in-patient treatment
program for her addiction to pain medication, Respondent would
have been considered eligible to participate in Family Drug
Treatment Court. We conclude that Ms. Monroe’s testimony is ample
competent evidence to support the trial court’s finding 36 that
Respondent’s lack of participation in the Family Drug Treatment
Court program resulted in her termination from the program.

C. Compliance with N.C. Gen. Stat. § 7B-907

By her final argument, Respondent contends that the trial court
committed reversible error by failing to comply with the provisions of
N.C. Gen. Stat. § 7B-907.

1. Permanent Plan

[3] Respondent first argues that the trial court’s order “did not establish
or order a permanent guardianship or even indicate that the guardian-
ship should be the permanent plan; nor did it appoint a guardian of the
person” under N.C. Gen. Stat. § 7B-600. We disagree.

“The purpose of [a] permanency planning hearing shall be to
develop a plan to achieve a safe, permanent home for the juvenile
within a reasonable period of time.” N.C. Gen. Stat. 7B-907(a) (2009).
If, at the conclusion of the hearing, the juvenile is not returned home,
the court shall consider the following factors and make written find-
ings regarding those factors that are relevant:

(1) Whether it is possible for the juvenile to be returned home
immediately or within the next six months, and if not, why it
is not in the juvenile’s best interests to return home;

(2) Where the juvenile’s return home is unlikely within six
months, whether legal guardianship or custody with a relative
or some other suitable person should be established, and if
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so, the rights and responsibilities which should remain with
the parents;

(3) Where the juvenile’s return home is unlikely within six
months, whether adoption should be pursued and if so, any
barriers to the juvenile’s adoption;

(4) Where the juvenile’s return home is unlikely within six
months, whether the juvenile should remain in the current
placement or be placed in another permanent living arrange-
ment and why;

(56) Whether the county department of social services has
since the initial permanency plan hearing made reasonable
efforts to implement the permanent plan for the juvenile;

(6) Any other criteria the court deems necessary.

N.C. Gen. Stat. § 7B-907(b) (2009). Furthermore, the trial court must
also make specific findings as to the best plan of care to achieve a
safe, permanent home for the juvenile. N.C. Gen. Stat. § 7B-907(c)
(2009). Such plan may include appointing a guardian for the juvenile
pursuant to N.C. Gen. Stat. § 7B-600 and placing the juvenile in the
custody of a relative. N.C. Gen. Stat. § 7B-907(c); N.C. Gen. Stat.
§ 7B-903(a)(2)(b) (2009).

In this case, the trial court found, inter alia:

17. That [Patricia] is a special needs child who has Down
Syndrome and is in need of 24 hour care.

19. That [Patricia] has been in kinship care with Regina []
since February 26, 2008.

21. ... That the use of prescription drugs and [Respondent’s]
medical conditions ha[ve] impacted the ability [of Respond-
ent] to take care of [Patricia].

22. That . . . after being prescribed prescription medications
[Respondent] has used four different pharmacies to obtain
prescription medications[. T]hat some of those medications
were in excess of what would have generally been prescribed
by a treating physician and that was sometimes being done
without the knowledge of [the] pharmacist who has
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prescribed similar medication [sic] during the times that
[Respondent] obtained different prescriptions from different
medical facilities.

24. That Dr. Thomas Florian, Pain Management Dr. at
Hermitage Medical Center saw the [R]espondent after a referral
from Kelvin Sampson, PAC and after reviewing the medical
records formed an opinion that [Respondent] was not
suffering from chronic pain. That Dr. Florian wanted to refer
[Respondent] to Duke Medical Center but [Respondent] did
not want to be w[ea]ned off the prescribed medications
which included narcotic medications.

25. That [Respondent] requested to be referred to Chapel
Hill[.] Dr. Florian reported that he did not see any [] abnor-
malities after reviewing the MRI and he did not feel she had a
need for narcotic medications. Dr. Florian could not see a
reason to prescribe [Respondent] narcotic medications.

26. That [Respondent] was receiving medications with
opiates, that taking of multiple medications with opiates
would cause sleepiness and drowsiness.

28. ... Mr. Sampson has observed [Respondent] to be drowsy
on at least one occasion, that [Respondent] has requested
that her medications be reduced but most recently has
ask[ed] that her medications be increased. . . .

29. That social worker, Brandy Locklear has transported
[Respondent] to treatment and has observed while traveling
[Respondent] falling asleep and wak[ing] up and speak[ing]
incoherent[ly].

36. That Charlotte Monroe with the Drug Family Court
Treatment Program testified that [Respondent] did [] attend
one Drug Court session after being ordered by the Court to
do so, that on that one occasion of [Respondent] attending
Drug Court [Respondent] did fall asleep during the Court session.
That due to the lack of participation by [Respondent] in the
Family Drug Treatment Court Program, [Respondent] was
terminated from the Family Drug Treatment Court program.
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37. That since October, 2007 [DSS] has made reasonable
efforts to assist [Respondent] in substance abuse treatment.
That [Respondent] does have a substance abuse problem
related to prescription medications. That [DSS] has provided
[Respondent] with services through Southeastern Recovery,
Walter B. Jones, Peterkin and Associates and Family Drug
Treatment Court and [Respondent] has [not] []successfully
completed any of the services offered, although given the
opportunity.

38. That [Regina] has been the caretaker for [Patricia] for
more than two years. That [Regina and Jimmy] take [Patricia]
to all her doctor appointments and make[] sure that all
medications for [Patricia] are filled and that she takes all her
medications.

39. That [Regina and Jimmy] have two other children[,] one
[who] is 13 and one who is 16 years of age[;] that [Patricia]
has a strong bond with [Regina’s and Jimmy’s] family. That
[Regina and Jimmy] are financial[ly] capable of caring for the
needs of [Patricia].

40. That [Regina] is the maternal cousin to [Respondent] and
[Regina] agrees to allow [Respondent] to visit with [Patricia]
as long as [Respondent] is not on any drugs.

Additionally, the trial court’s order entered 21 December 2009, from
which Respondent does not appeal, made the following findings of fact:

1. An order was entered on November 12, 2009 granting
guardianship of the minor child to Regina and Jimmy [].

2. Said order failed to specifically address visits for
[Respondent].

3. [Respondent] has been exercising supervised weekend vis-
its with her minor child, and the Court is of the opinion that
said visits should continue.

Based in part on these findings of fact, the trial court concluded
as follows:

2. That [Respondent] did create an injurious environment for
[Patricia] by her abuse of prescription drugs in that she was
mentally impaired while taking the medications to carry out
the needs of [Patricia].
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4. That the Court believes that there is a high probability that
it is not reasonable to believe that [Respondent] will
adequately be able to prepare for the return of [Patricia] to
her home within the next six months.

5. That [Respondent] has had ample opportunity on many
occasions but has failed to sufficiently address her drug
dependency over a two year period of time in which [Patricia]
has been in the home of [Regina and Jimmy].

11. That [Patricia] continues to do well in her current place-
ment with [Regina and Jimmy]. That [Patricia] is receiving all
the medical, emotional, psychological and physical support
that she needs to be as productive as her situation allows.

13. That [Patricia] does receive speech, occupational and
physical therapy and will continue to receive these services
to help with her everyday needs.

14. That [Regina and Jimmy] do have a stable home and have
the ability and are financially capable of caring for [Patricia].
[Regina and Jimmy] are willing and able to provide for the
needs of [Patricia].

15. That because of [Respondent’s] possible deteriorating
medical condition . . ., it is [] the Court’s opinion that the pain
and other impairment that [Respondent] suffers from will not
improve within the next six months.

16. That [DSS] has exhausted all reasonable and available
means to reunite [Respondent] with [Patricia]. That all
reasonable efforts have [been] exhausted and [DSS] has
made diligent and specific efforts to assist [Respondent] in
her substance abuse recovery.

18. That it would not be in the best interest of [Patricia] to
return to the home of [Respondent], that it would be contrary
to the welfare of [Patricia] to be return[ed] to the home of
[Respondent]. That [Respondent] continues to suffer from
substance abuse problems of prescription medications and
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also other physical ailments which hinder her from being able
to properly care for [Patricia).

19. That [Respondent] has failed to make reasonable progress
in a substantial period of time of almost two years in correcting
the circumstances and conditions which led to [Patricia’s]
removal.

21. That it is in the best interest of [Patricia] that legal guardian-
ship be awarded to Regina and Jimmy [].

The trial court thus ordered:

1. That it is in the best interest of [Patricia] that legal guardian-
ship be awarded to relatives, Regina and Jimmy [].

2. That Regina and Jimmy [] shall have the authority to arrange
and sign for any medical, dental, psychiatric, psychological,
[or] other health care treatment or evaluation, enrollment in
school, making educational decisions, enlisting in the armed
forces or marriage that is deemed to be in the best interest of
[Patricia].

3. That [DSS] and the Guardian ad Litem are released from fur-
ther responsibility in this proceeding.

The findings of fact comprehensively address factors 1, 2, 4, 5,
and 6 enumerated in N.C. Gen. Stat. § 7B-907(b) and fully support the
trial court’s conclusion that guardianship with Regina and Jimmy is in
Patricia’s best interest. Although the order does not explicitly use the
term “permanent” in declaring the best plan of care to achieve a safe,
permanent home within a reasonable period of time for Patricia,
“[t]he purpose of [a] permanency planning hearing shall be to develop
a plan to achieve a safe, permanent home for the juvenile within a
reasonable period of time.” N.C. Gen. Stat. § 7B-907(a) (emphasis
added). It can thus be reasonably inferred from the findings of fact,
conclusions of law, and decretal provisions which award guardianship
to Regina and Jimmy, release DSS and the guardian ad litem from fur-
ther responsibilities in this matter, and do not outline any further
steps that Respondent must take, that the trial court intended to
establish guardianship with Regina and Jimmy as the permanent plan
for Patricia. Additionally, although the trial court did not explicitly
state that it was appointing Regina and Jimmy as Patricia’s guardians
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under N.C. Gen. Stat. § 7B-600, it can be reasonably inferred from the
trial court’s order, which states “[t]hat Regina and Jimmy [] shall have
the authority to arrange and sign for any medical, dental, psychiatric,
psychological, [or] other health care treatment or evaluation, enroll-
ment in school, making educational decisions, enlisting in the armed
forces or marriage that is deemed to be in the best interest of
[Patricia,]” that Regina and Jimmy were appointed Patricia’s
guardians in accordance with that statute. See N.C. Gen. Stat.
§ 7B-600 (“The guardian may consent to certain actions on the part of
the juvenile in place of the parent including (i) marriage, (ii) enlisting
in the armed forces, and (iii) enrollment in school. The guardian may
also consent to any necessary remedial, psychological, medical, or
surgical treatment for the juvenile.”).

Nonetheless, Respondent argues that even if the trial court estab-
lished guardianship as the permanent plan for Patricia, the trial court
failed to establish the rights and responsibilities that should remain
with Respondent pursuant to N.C. Gen. Stat. § 7B-907(b)(2). We disagree.

The trial court’s order entered 21 December 2009, from which
Respondent does not appeal, ordered:

A. That [Respondent] shall exercise visits with her minor child
every other weekend, from Friday 6:00 p.m. to the
following Sunday at 6:00 p.m., beginning December 25, 2009.

B. Said visits shall be supervised by either the maternal
grandmother, maternal grandfather or the maternal uncle of
the minor child.

This order clarifies Respondent’s visitation rights with respect to
Patricia. Moreover, in the order on appeal, the trial court specifically
states that Regina and Jimmy “shall have the authority to arrange and
sign for any medical, dental, psychiatric, psychological, [or] other
health care treatment or evaluation, enrollment in school, making
educational decisions, enlisting in the armed forces or marriage that
is deemed to be in the best interest of [Patricia].” Thus, these orders
together give full custodial and legal rights of Patricia to Regina and
Jimmy, with supervised visitation rights to Respondent.

Respondent further argues that the trial court erred by failing to
“direct DSS to make reasonable efforts in accordance with a permanent
plan, or to complete steps to finalize a permanent plan, or to document
a case plan[,]” as required by N.C. Gen. Stat. § 7B-907(c). Again,
we disagree.



50 IN THE COURT OF APPEALS

IN RE P.O.
[207 N.C. App. 35 (2010)]

Pursuant to N.C. Gen. Stat. § 7B-907(c),

the court shall enter an order consistent with its findings that
directs the department of social services to make reasonable
efforts to place the juvenile in a timely manner in accordance
with the permanent plan, to complete whatever steps are
necessary to finalize the permanent placement of the juvenile,
and to document such steps in the juvenile’s case plan.

N.C. Gen. Stat. § 7B-907(c) (emphasis added). In this case, “consis-
tent with its findings” that “[DSS] has exhausted all reasonable and
available means to reunite [Respondent] with [Patricia]” and that “it
is in the best interest of [Patricia] that legal guardianship be awarded
to Regina and Jimmy/[,]” the trial court ordered that guardianship of
Patricia be awarded to Regina and Jimmy, and released DSS and the
guardian ad litem from further responsibility in this proceeding. As
Patricia had already been living with Regina and Jimmy for two years
before entry of the order at issue, no further steps were necessary to
place Patricia in Regina and Jimmy’s home in a timely manner or to
finalize Patricia’s permanent plan. Accordingly, we conclude that the
trial court’s order complied with N.C. Gen. Stat. § 7B-907(c).

2. Permanency Planning Review

[4] Respondent next argues that the trial court erred by failing to pro-
vide for a permanency planning review hearing as required by N.C. Gen.
Stat. § 7B-907(a). We agree.

Pursuant to N.C. Gen. Stat. § 7B-907(a), “[i]n any case where custody
is removed from a parent, . . . the judge shall conduct a review hear-
ing designated as a permanency planning hearing within 12 months
after the date of the initial order removing custody[.]” N.C. Gen. Stat.
§ 7B-907(a). “Subsequent permanency planning hearings shall be held
at least every six months thereafter, or earlier as set by the court, to
review the progress made in finalizing the permanent plan for the juve-
nile, or if necessary, to make a new permanent plan for the juvenile.” Id.
However, “[i]f at any time . . . findings are made in accordance with
[N.C. Gen. Stat. §] 7B-906(b), the court shall be relieved of the duty to
conduct periodic judicial reviews of the placement.” N.C. Gen. Stat.
§ 7B-907(c). Pursuant to N.C. Gen. Stat. § 7B-906(b),

the court may waive the holding of review hearings required
. if the court finds by clear, cogent, and convincing evi-
dence that:



IN THE COURT OF APPEALS 51

IN RE P.O.
[207 N.C. App. 35 (2010)]

(1) The juvenile has resided with a relative or has been in
the custody of another suitable person for a period of at least
one year;

(2) The placement is stable and continuation of the place-
ment is in the juvenile’s best interests;

(3) Neither the juvenile’s best interests nor the rights of
any party require that review hearings be held every six
months;

(4) All parties are aware that the matter may be brought
before the court for review at any time by the filing of a
motion for review or on the court’s own motion; and

(5) The court order has designated the relative or other
suitable person as the juvenile’s permanent caretaker or
guardian of the person.

N.C. Gen. Stat. § 7B-906(b).

In this case, the trial court did not explicitly waive the holding of
future permanency planning hearings. However, by virtue of the fact
that the trial court released DSS and the guardian ad litem from further
responsibility in this proceeding, it can be inferred that the trial court
did not contemplate a future permanency planning hearing under
N.C. Gen. Stat. § 7B-907(a). Even so, the trial court failed to make
findings of fact regarding all of the criteria set forth in N.C. Gen. Stat.
§ 7B-906(b). Specifically, the trial court failed to find that “[n]either
the juvenile’s best interests nor the rights of any party require that
review hearings be held every six months” or that “[a]ll parties are
aware that the matter may be brought before the court for review at
any time by the filing of a motion for review or on the court’s own
motion[.]” N.C. Gen. Stat. § 7B-906(b)(3) and (4). As the trial court’s
order fails to satisfy the requirements of N.C. Gen. Stat. § 7B-906(b),
we reverse on this issue and remand the case to the trial court to make
additional findings of fact consistent with this opinion and the require-
ments of N.C. Gen. Stat. § 7B-906(b).

AFFIRMED in part; REVERSED and REMANDED in part.

Judges STEELMAN and ERVIN concur.
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TODD M. BODINE AND JANET L. PACZKOWSKI, PLAINTIFFS V. HARRIS VILLAGE

PROPERTY OWNERS ASSOCIATION, INC., DEFENDANT

No. COA09-1458

(Filed 7 September 2010)

1. Appeal and Error— partial summary judgment—interlocu-

tory order—directed verdict—final order

The denial of a motion for partial summary judgment was not
a final order and was not reviewed on appeal, but the subsequent
directed verdict was final and the directed verdict standard of
review applied.

. Deeds— restrictive covenants—homeowners association

approval of structure

In a homeowners association (HOA) action that was filed after
the effective date of the 2005 revisions of the Planned Community
Act, the trial court did not err by granting defendant HOA a
directed verdict in a declaratory judgment action with the central
issue of whether the HOA had approved a structure on plaintiffs’
property before construction began. There was no set of facts or
circumstances under which the plaintiffs could show approval.

. Attorney Fees— homeowners association—violation of

covenants

Attorney fees awarded to a homeowners association were
not authorized pursuant to N.C.G.S. § 47F-3-120 because they did
not involve the imposition of an assessment, the only basis for
such charges in the declaration or bylaws. However, these
charges were permitted by N.C.G.S. § 47F-3-102 (12) and N.C.G.S.
§ 47F-3-116, which permitted the imposition of fines for viola-
tions of the declarations, bylaws, rules, and regulations of the
association.

Appeal by plaintiffs from an order denying partial summary judg-

ment entered on 5 February 2009 by Judge Edwin G. Wilson, Jr. in
Iredell County Superior Court and from a corrected order entered on
22 April 2009 by Judge Mark E. Klass in Iredell County Superior
Court. Heard in the Court of Appeals on 24 March 2010.

Eisele, Ashburn, Greene & Chapman, PA, by Douglas G. Eisele,
Jor plaintiff appellants.
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Forman Rossabi Black, PA., by T. Keith Black, for defendant
appellee.

HUNTER, JR., Robert N., Judge.

Plaintiffs, Todd M. Bodine and Janet L. Paczkowski (collectively
“Homeowners”) built a 14 x 42 foot pool house and tiki hut (covered
porch) to adjoin their home, but only received permission from the
Harris Village Property Owners Association’s Board of Directors
(“Association”) to build a 10 x 14 foot pool house. Litigation ensued,
resulting in two orders denying Homeowners’ claims.

Homeowners appealed both orders. Homeowners’ first contention
on appeal asserts that the court erred by denying summary judgment
on Homeowners’ declaratory judgment action, which requested that
the trial court: (1) declare that the Association’s restrictive covenants
do not prohibit the structure that Homeowners sought to erect, and
(2) declare that the attorneys’ fees provision of the restrictive
covenants are not applicable to enforcement of violations of the
architectural provisions of the restrictive covenant. Homeowners
further argue that the court erred by directing a verdict against them
on the grounds that there existed credibility issues requiring jury
resolution and authorization issues regarding the ability of the Board
to enforce architectural restrictions which are not embodied in the
filed restrictive covenants. We disagree and affirm the orders of the
trial court.

I. Jurisdiction

[1] Homeowners assert that Judge Klass’s 22 April 2009 corrected order
directing a verdict finally disposed of all legal issues unresolved by
Judge Wilson’s 5 February 2009 summary judgment order. Upon the
entry of the latter order, they contend that both orders became “final”
for purposes of invoking this Court’s jurisdiction under N.C. Gen. Stat.
§ 7TA-27(b) (2009). The Association does not contest that Judge Klass’s
order is a final judgment, but it contends Judge Wilson’s denial of
Homeowners’ motion for summary judgment is not reviewable on
appeal and should be dismissed. We agree with the Association on this
jurisdictional issue.

“[T]he denial of a motion for summary judgment is not reviewable
during appeal from a final judgment rendered in trial on the merits.”
Harris v. Walden, 314 N.C. 284, 286, 333 S.E.2d 254, 256 (1985).
Moreover, a pretrial order denying summary judgment has no
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effect on a later order granting or denying a directed verdict on the
same issue or issues. See Fdwards v. Northwestern Bank, 53 N.C.
App. 492, 495, 281 S.E.2d 86, 88, disc. rev. denied, 304 N.C. 389, 285
S.E.2d 831 (1981).

Clinton v. Wake County Bd. of Educ., 108 N.C. App. 616, 621, 424
S.E.2d 691, 694 (1993).

Therefore, this Court will not review any assignments of error
alleged by Homeowners that are either (1) based upon the denial of
summary judgment or (2) wherein Homeowners contend that
because of the denial of summary judgment, the subsequent directed
verdict was improper.

To the extent the contentions made by the parties on the issues
discussed in the appeals regarding summary judgment are relevant to
the remaining issues regarding directed verdict, we have considered
those contentions and address them herein. We, therefore, review the
two remaining issues under the appropriate standard of review
discussed hereinafter as those issues derive from the trial court’s
entry of a final order pursuant to N.C. Gen. Stat. § 7TA-27(b).

II. Facts and Procedural History

On 10 March 1999, the Niblock Development Corporation (“the
Declarant”) filed a Declaration of Covenants, Conditions and
Restrictions for Harris Village (“CCRs”) in the Iredell County
Registry. The CCRs impose restrictions on the residential lots and
common areas of the Harris Village Community and disclose the
Declarant’s intention to establish a homeowner’s association (“HOA”)
as a means of enforcing the restrictions contained in the covenant.
Articles of Incorporation for the HOA were filed on 16 March 1999,
and Bylaws were adopted on 23 March 1999.

The Bylaws of the HOA provide that the affairs of the Association
are to be managed by the Board of Directors. Among these powers
are the powers to “exercise for the [HOA] all powers . .. vested in or
delegated to the [HOA] and not reserved to the membership by other
provisions of these Bylaws|.]”

Article VI of the CCRs, entitled “Architectural Control,” provides
for an “Architectural Committee” (“the Committee”) to be appointed
by the Board of Directors of the HOA following the termination of the
Declarant’s ownership interest in the property. The terms of the
Architectural Control provisions contained within Section 4 of the
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CCRs provide that “no structure shall be erected on any Lot without
the approval of the Committee as provided in this section.” Section 6
of this Article further provides that

[a]fter completion of approved construction ... no material change
shall be made to any structure on a Lot without the approval of the
Committee. Prior to making any material changes to any structure
on a Lot, . . . the Owner shall submit to the Committee all plans and
specifications covering such proposed change. The Committee
shall have the absolute and exclusive right to refuse to approve the
proposed plans and shall notify the Owner of its approval or
disapproval within 30 (thirty) days of receipt of the plans from
the Owner.

Articles V, VII, and IX of the CCRs provide an enforcement mech-
anism for violations of the restrictive covenants contained therein.
These provisions provide that the HOA may file a lien for assessments,
including reasonable attorneys’ fees, and may bring suits in law and
equity to enforce the provisions of the CCRs. Among the remedies
allowed is the ability to enter any lot and take remedial action to cure
non-conforming structures.

Article IX, Section 5 provides as follows:

The provisions contained hereinafter in this Declaration [the
CCRs] notwithstanding, nothing herein contained shall be
construed so as to be in conflict with, or contrary to, those
provisions of Chapter 47E [sic] of the North Carolina General
Statutes, entitled the “North Carolina Planned Community
Act,” which are to take precedence, or be controlling, over
the content of a Declaration (as defined therein).

Sometime after the CCRs were filed, the HOA's members adopted an
Interpretation and Clarification of the HOA Existing Covenants,
Conditions and Restrictions (hereinafter “Interpretation”) which is
dated 14 August 2003. Paragraph 4 of the Interpretation reads as follows:

4. Accessory buildings (to include tool sheds, storage or util-
ity buildings) are to be placed no closer than 3 feet from the rear
and side property lines or side street setbacks. The maximum size
(area) allowed for any accessory building is 320 square feet.

This Interpretation was not registered in the county records.

Homeowners obtained lot 13 in Harris Village by a deed dated 22
August 2006, and by April of 2007 Homeowners had personally
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received, and were aware of the requirements contained in, the restric-
tive covenants which provided that architectural committee approval
was required prior to adding a structure to any lot in the subdivision.

In March 2007, Homeowners began planning an addition of a
swimming pool and a covered deck to their Harris Village lot.! Mike
Blaney (“Blaney”) was then the President of the HOA and a sketch of
Homeowners’ plan was given to him around 16 April 2007. Thereafter, a
number of modified sketches were provided to Blaney on graph paper.

The HOA has a form entitled “Architectural Requests/Approvals,
which reads as follows:

Reminder—please submit an Architectural Request form prior

to commencing any work requiring Committee approval.
This includes, but is not limited to, increasing width of drive-
ways, extending walkways, play structures, decks, retaining
walls, and any and all structural improvements to your prop-
erty. Submit all Architectural Request forms to Mike Blaney
10 working days prior to the start date of an architectural
project. A verbal approval will be given to commence work
with the paperwork following shortly after. If you have any
architectural questions, please call Mike].]

Blaney delivered to the Homeowners a “Request for Architectural
Approval” prior to 3 May 2007.

After giving Blaney a number of preliminary drafts of their
improvements, some of which illustrated a 42 x 10 foot covered deck,
Homeowners filled out the form and returned it to Blaney on 3 May
2007. Because no Architectural Committee had been appointed as
provided for in the CCRs, pursuant to the Bylaws, the Board of
Directors acted as the Architectural Committee. Homeowners contend
that Blaney gave preliminary oral approval for Homeowners to proceed.
Subsequently, without notice to Homeowners, the Board of Directors
held a meeting on the night of 17 July 2007 at which Homeowners’
request for approval was submitted to and considered by the HOA Board
of Directors.

On 18 July 2007, a concrete company employed by Homeowners
poured the concrete deck measuring 14' x 42' that would underlie the
pool house (14' x 10") and the patio/deck (14' x 32'") creating a
structure measuring 14' x 42' (5688 square feet). Later, on the morning

1. The construction of the swimming pool is not contested in this proceeding.
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of 18 July 2007, Blaney called Homeowners to say that there was a
problem and that any further concrete pouring should cease; how-
ever, at that time, all the concrete that was necessary for the project
had already been poured. At the request of Homeowners, a meeting
of the HOA Board of Directors was held on 18 July 2007. After that
meeting, it appeared that the parties had an understanding; however,
it later became apparent that no agreement had been reached. The
understanding of the HOA Board of Directors is reflected in the
minutes of the 18 July 2007 meeting and reads as follows:

The Board approved the cement pad and a 10 x 14 detached
pool house. Mr. Bodine and the Board members signed the
approval to be filed with the Association records. The Board
encouraged Mr. Bodine to obtain a building permit for an addition
to his home. The addition would be under the jurisdiction of
the Town of Mooresville regulations and would not be governed
by the Covenants of the Harris Village HOA, except for archi-
tectural details. The addition would have to meet all of the
Town of Mooresville Requirements.

At the conclusion of the meeting, Mr. Bodine stated that he
would go to the Town of Mooresville Planning Department
to obtain a permit for an addition to his home and submit
paperwork to the Board prior to construction continuing on
his property.

(Emphasis added.)

Homeowners subsequently filed a building permit application
with the Town of Mooresville, which included a pool house measuring
10' x 42", and obtained a permit for that structure. Assuming that since
the Town of Mooresville had permitted the larger structure, and there-
fore the HOA Board of Directors would approve the larger structure,
Homeowners left on 19 July 2007 for a trip and did not return until 7
August 2007. Upon their return, Homeowners received a letter from the
HOA dated 23 July 2007, asserting that Homeowners were in violation of
the CCRs because the construction “appears to be a detached building
more than 320 square feet instead of an addition to your home. . . .
Construction of the covered porch needs to cease immediately.” At the
time Homeowners received the letter, the pool had been completed and
the contractor had started work on the covered porch attached to the
residence.
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On 1 November 2007, Homeowners filed a declaratory judgment
action seeking a declaration that the CCRs did not prevent them from
erecting a 320-square-foot-covered porch on their residential lot in
the subdivision. This complaint was subsequently amended on 12
March 2008.

On 11 January 2008, the HOA Board of Directors filed a motion to
dismiss and counterclaim seeking fines, declaratory and injunctive
relief, and attorneys’ fees. Afterward, the HOA Board of Directors
met on 11 December 2007 and found Homeowners in violation of the
CCRs. Homeowners were advised that a daily fine of $100.00 would
be imposed beginning 3 January 2008, and would continue until the
alleged violations were remedied. When Homeowners did not
respond, defendant HOA, on 15 February 2008, filed a Claim of Lien
against Homeowners’ property.

Following discovery, Homeowners filed a motion for summary
judgment which was denied. A trial of this matter came on before
Judge Mark E. Klass on 2 February 2009. At the conclusion of
Homeowners’ evidence, defendant HOA made a motion for directed
verdict, which was denied. At the close of all evidence, Judge Klass
granted a directed verdict for HOA. In his order, Judge Klass awarded
attorneys’ fees totaling $96,000.00 to HOA’s counsel, granted the HOA
liens for fines totaling $39,700.00, and ordered that the 14 x 42 foot
structure be removed. The court, however, allowed Homeowners to
keep their pool and the 10 x 14 foot pool house. In addition, the HOA
was given permission to foreclose on the house in the event that
Homeowners did not comply with the court’s orders by a specified
date. From this order, Homeowners filed a timely notice of appeal.

II1. Standard of Review

The standard of review on denial of a directed verdict is well
established and has most recently been reiterated by our Supreme
Court as follows: “ ‘The standard of review of directed verdict is
whether the evidence, taken in the light most favorable to the non-
moving party, is sufficient as a matter of law to be submitted to the
jury.”” Scarborough v. Dillard’s, Inc., 363 N.C. 715, 720, 693 S.E.2d
640, 643 (2009) (quoting Dawvis v. Dennis Lilly Co., 330 N.C. 314, 322,
411 S.E.2d 133, 138 (1991)). The Court further provided that “[a]
directed verdict and judgment notwithstanding the verdict are there-
fore ‘not properly allowed “unless it appears, as a matter of law, that a
recovery cannot be had by the plaintiff upon any view of the facts
which the evidence reasonably tends to establish.”’” Id. (citations
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omitted). We apply this standard of review to the question of whether
the trial court erred by granting defendant HOA’s motion for directed
verdict at the close of all evidence.

The second and final issue on appeal is whether the trial judge
had the statutory authority to impose attorneys’ fees pursuant to N.C.
Gen. Stat. §§ 47F-3-107.1 and -120 (2009). Issues involving statutory
interpretation “are questions of law, which are reviewed de novo by
an appellate court.” In re Proposed Assessments v. Jefferson-Pilot
Life Ins. Co., 161 N.C. App. 558, 559, 589 S.E.2d 179, 180 (2003).

IV. Analysis

[2] Our Supreme Court in Wise v. Harrington Grove Cmty. Ass'n, 357
N.C. 396, 584 S.E.2d 731 (2003), discussed the statutory history of the
Planned Community Act (“PCA”) which it described as a series of
statutes regulating the creation, alteration, termination, and manage-
ment of planned subdivision communities. N.C. Gen. Stat. § 47F-1-101
(2009), et seq. Harris Village was established after 1 January 1999, the
effective date of the PCA, when Niblock Development Corporation filed
the CCRs in the Iredell County Registry. These CCRs established complex
regulations and restrictions to which purchasers of the Harris Village
lots would be subject. The CCRs specifically regulated Harris Village
homeowners’ decisions regarding “architectural” developments that
homeowners may desire to erect on their property. The CCRs provide
that an architectural committee is to be appointed by the Board of
Directors. The CCRs further give that committee the right to decide, in
its sole and absolute discretion, the precise site and location of any
structure placed upon any lot. The central legal issue before the trial
court and on appeal is whether an appropriate body or agent of the
HOA approved a 10 x 42 foot structure on Homeowners' property
before its construction had begun.

The philosophy of North Carolina restrictive covenant law is
extensively discussed by the Supreme Court in Wise, 357 N.C. 396,
584 S.E.2d 731:

As a general rule, “[r]estrictive covenants are valid so long as
they do not impair the enjoyment of the estate and are not
contrary to the public interest.” Karner, 351 N.C. at 436, 527
S.E.2d at 42; ¢f. Bicycle Transit Auth., Inc. v. Bell, 314 N.C.
219, 228, 333 S.E.2d 299, 305 (1985) (describing freedom of
contract generally). Restrictive covenants are “legitimate
tools” of developers so long as they are “clearly and narrowly
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drawn.” J.T. Hobby & Son, Inc. v. Family Homes of Wake
Cty., Inc., 302 N.C. 64, 71, 274 S.E.2d 174, 179 (1981). The
original parties to a restrictive covenant may structure the
covenants, and any corresponding enforcement mechanism,
in virtually any fashion they see fit. See Runyon v. Paley, 331
N.C. 293, 299, 416 S.E.2d 177, 182 (1992) (“an owner of land in
fee has aright to sell his land subject to any restrictions he may
see fit to impose”). A court will generally enforce such
covenants “ ‘to the same extent that it would lend judicial sanction
to any other valid contractual relationship.”” Karner, 351 N.C.
at 436, 527 S.E.2d at 42 (quoting Sheets v. Dillon, 221 N.C. 426,
431, 20 S.E.2d 344, 347 (1942)). As with any contract, when
interpreting a restrictive covenant, “the fundamental rule is that
the intention of the parties governs.” Long v. Branham, 271
N.C. 264, 268, 156 S.E.2d 235, 238 (1967).

Id. at 400-01, 584 S.E.2d at 735-36.

Therefore, under the common law, developers and lot purchasers
were free to create almost any permutation of homeowners association
the parties desired. Not only could the restrictive covenants them-
selves be structured as the parties saw fit, a homeowners association
enforcing those covenants could conceivably have a wide variety of
enforcement tools at its disposal.

Our Supreme Court’s decision in Wise, interpreting the 1999
version of the Planned Community Act, required a community to
specifically adopt the penalty and enforcement provisions of the Act
before it could levy fines and be awarded attorneys’ fees. Wise was
subject to some academic criticism. See Hedrick, Wise v. Harrington
Grove Community Association, Inc.: A Pickwickian Critique, 27
Campbell L. Rev. 139 (2005). In 2005, the General Assembly amended the
Planned Community Act and reversed the ruling of Wise in part. Prior to
2005, in order for planned communities to come within the statutory
framework of the Act, the declaration and bylaws of the community had
to specifically adopt the Act’s statutory benefits and scheme. After
passage of section 20 of the 2005 Session Laws, the PCA’s provisions
applied, unless the declaration and bylaws opted out of the Act. N.C.
Gen. Stat. § 47F-3-102, 2005 Sess. Laws ch. 422, § 20.

Because Harris Village was incorporated after 1999 and this
action began after the effective date of the 2005 revisions of the Act,
our decision in Moss Creek Homeowners Assoc., Inc. v. Bissette, —
N.C. App. —, — S.E.2d — (filed 2 February 2010), 2010 N.C. LEXIS
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446, has no application. Furthermore, the 2005 revisions to the PCA
established two independent methods by which a homeowner’s
association could enforce its declarations—the first, by the mecha-
nisms established in the homeowners association’s declarations, and the
second, by the Planned Community Act.

An examination of the recorded declarations of Harris Village
reveal in Article IV that a written certificate of approval is required
before a structure can be built or a material modification may be
made to a dwelling in the development. The questions which
Homeowners seek to have the jury resolve ignore the fact that under
the legal mechanism established by the CCRs, the homeowner must
make a request for approval of a new structure or a modification of
an old structure and receive a certificate of approval from the appropriate
board. Without this certificate of approval, the CCRs state that the
homeowner may not proceed.

The other questions raised by Homeowners confuse the two
methods for enforcement of the CCRs. This confusion may be under-
standable; however, the 2005 amendments to the PCA have clarified
any confusion which may have been the result of the Wise decision.
The architectural committee’s approval of a homeowner’s proposal
under the CCRs and the impositions of fines under the Planned
Community Act, as revised, are two distinct procedures. As to the
architectural approval process, Homeowners argue that the disapproval
of their request for modification was illegal since the HOA Board of
Directors did not appoint an architectural committee, as required in
Article VI of the CCRs. Furthermore, Homeowners contend, pursuant
to the CCR’s Bylaws and North Carolina statutory law, that the Board
of Directors must appoint other boards, including an adjudication
committee, in order to impose the fines authorized by N.C.G.S.
§ 47F-3-107.1, et seq.

With regard to Homeowners’ contention, we note that they do not
cite any controlling statute, case law, regulation or covenant
restriction that limits the HOA Board of Directors from appointing
themselves to these posts. Moreover, we think Homeowners’
contention clearly ignores the Bylaws of the HOA, which allow the
Board of Directors to “exercise for the [HOA] all powers, duties and
authority vested in or delegated to the [HOA] and not reserved to the
membership by other provisions of these Bylaws [or] the Articles of
Incorporation of the [CCRs].” Without any authority to the contrary, we
must agree that the Board of Directors had the authority to act for the
HOA as the architectural committee and adjudication committee.
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Homeowners next contend that the Board of Directors violated
its statutory procedures when it imposed fines pursuant to N.C.G.S.
§ 47F-3-107. Specifically, Homeowners contend that Article IX, Section
5 of the CCRs—which provides that nothing in the CCRs shall be
construed to be in conflict with the PCA—prohibits the Board of
Directors from levying the fines imposed in this action. For this propo-
sition, Homeowners cite Willow Bend Homeowners Ass’n, Inc. v.
Robinson, 192 N.C. App. 405, 664 S.E.2d 570 (2008).

On this issue Willow Bend reads as follows:

N.C.G.S. § 47F-3-116(e) only mandates an award of attorney’s fees
where the requesting party prevailed in an action “brought under
this section.” The type of action created by N.C.G.S. § 47F-3-116
is not one in which a homeowners’ association sues on the under-
lying debt created by a homeowner’s failure to pay an assess-
ment. Rather, the action created by N.C.G.S. § 47F-3-116 is one in
which a homeowners’ association forecloses on a lien created
under N.C.G.S. § 47F-3-116(a) for unpaid assessments. Plaintiff
here has not sought to foreclose on a lien; rather, Plaintiff has
sued on the underlying debt owed by Defendants. While N.C.G.S.
§ 47F-3-116(d) contemplates that a homeowners’ association may
bring such an action, it is not the type of action that allows the
homeowners’ association to collect mandatory attorney’s fees
under N.C.G.S. § 47F-3-116(e).

Willow Bend, 192 N.C. App. at 418, 664 S.E.2d at 578. Unlike the plain-
tiffs in Willow Bend who sought enforcement of the underlying debt,
the HOA here has filed a claim of lien and is seeking to enforce it.
Moreover, the Court in Willow Bend does not address the procedure
for imposing a fine or assessment. That case instead merely addresses
the statute which allows attorneys’ fees to be assessed in a proceed-
ing to enforce a lien, rather than addressing the underlying debt.

Finally, Homeowners argue that it is unfair for the Board of
Directors to require that they comply with the architectural restric-
tions contained in the Interpretation of the CCRs. Homeowners con-
tend that the Interpretation is not recorded and has not been legally
adopted. We refrain from addressing this contention and do not
believe it necessary for a jury to address this question, because
whether the Interpretation of the architectural restrictions has been
recorded is irrelevant to the central legal issues involved in this case.
Here, the central issue is whether Homeowners received written
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approval as required by the recorded CCRs to build the structures on
their property.

After reviewing the transcript and record and applying the above-
cited standard, we find no set of facts or inferences from facts under
which Homeowners can show that the 10 x 42 foot structure built on
their property had been approved or authorized by an appropriate
agency of the HOA. Furthermore, the answers to the factual questions
for which Homeowners seek a jury resolution would not produce such
a document. Lacking such proof or the possibility of a jury providing
an answer which would result in providing the proof legally necessary
for Homeowners to prevail, we affirm the decision of the trial court in
directing a verdict for defendant HOA.

V. Attorneys’ fees under the Planned Community Act

[3] The trial court’s order awarded the HOA attorneys’ fees based upon
two statutes: N.C.G.S. § 47F-3-120 and N.C. Gen. Stat. § 47F-3-116 (2009).
On appeal, Homeowners argue that the former statute, N.C.G.S.
§ 47F-3-120, precludes the award of attorneys’ fees; but Homeowners
fail to address the applicability of the latter statute in either their brief
or reply brief. As such, the HOA petitions this Court to dismiss any
consideration of the second issue and deem it abandoned.

N.C.G.S. § 47F-3-120 reads as follows:
Declaration limits on attorneys’ fees.

Except as provided in G.S. 47F-3-116, in an action to
enforce provisions of the articles of incorporation, the
declaration, bylaws, or duly adopted rules or regulations, the
court may award reasonable attorneys’ fees to the prevailing
party if recovery of attorneys’ fees is allowed in the declaration.

Under this statute, the trial court’s ability to award attorneys’ fees is
subject to provisions in the declaration or bylaws adopted by a home-
owners association to assess attorneys’ fees. The only provision in
the CCRs pertaining to assessment of attorneys’ fees appears in
Article VI, and the only provision of the Bylaws pertaining to attor-
neys’ fees appears in Article X, “Assessments.” Both provisions only
concern the collection of annual and special assessments. The fines
and liens at issue on appeal do not involve the imposition of any
assessment. Therefore, we must agree with Homeowners that the
attorneys’ fees in this case may not be awarded under N.C.G.S. § 47F-3-120.
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However, the sole exception to the provisions of this statute is
N.C.G.S. § 47F-3-116. After the Wise opinion, the statutory mechanism
provided in § 47F-3-116 was rewritten in 2005 by the legislature so
that the imposition of “fees, charges, late charges and other charges
imposed pursuant to G.S. §§ 47F-3-102, 47F-3-107, 47F-3-107.1 and
47F-3-115" would be enforceable as “assessments,” unless the
restrictive covenants or bylaws provided to the contrary. Charges
imposed under these statutes would be subject to attorneys’ fees which
could be collected along with the underlying debt in a “judicial foreclo-
sure as provided in Article 29A of Chapter 1 of the General Statutes.”
N.C.G.S. § 47F-3-116(al). The charges assessed in this proceeding
appear to be charges permitted to be filed pursuant to N.C. Gen. Stat.
§ 47F-3-102(12) (2009), which permits, after reasonable notice and an
opportunity to be heard, the imposition of reasonable fines “for viola-
tions of the declaration, bylaws, and rules and regulations of the
association[.]” N.C.G.S. § 47F-3-107.1 provides a detailed procedure for
imposing such fines. See Willow Bend Homeowners Ass’n, 192 N.C. App.
405, 665 S.E.2d 570.

From our review of the record, it appears that the HOA complied
with the procedures set forth in N.C. Gen. Stat. § 47F-3-107.1 when it
imposed the fines allowed by statute, unless the covenants provide
otherwise. The HOA sent a notice of hearing to Homeowners on 25
July 2007, which contained the statutorily required warnings. The
HOA Board of Directors imposed a $100 a day fine on 28 September
2007, notified the homeowners by letter, sent a letter demanding com-
pliance and notifying them of the possibility of an added obligation of
attorneys’ fees, filed a claim of lien on the property, and later began a
judicial foreclosure to enforce the lien. As such, we conclude that the
HOA complied with the statute.

At summary judgment and on appeal, Homeowners present
contentions which call into question the procedures employed by
the HOA Board of Directors to disapprove the modifications to
Homeowners’ property. These procedures are set forth in the CCRs.
For example, they argue that the HOA Board of Directors could not act
as the architectural committee or, in the alternative, that the
Interpretation limiting structures to 320 square feet was not a valid
restriction because it was not recorded. We have previously discussed
these contentions with regard to the underlying decision not to approve
the addition to Homeowners’ residence. These contentions are relevant
here because Homeowners contend in substance that, unless the proce-
dures contained in the CCRs for the architectural approval process are
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strictly followed, a fine cannot be imposed nor attorneys’ fees assessed
under either § 47F-3-120 or § 47F-3-116. We disagree.

Because the 2005 revised language of this statute applies to all
planned communities established after 1 January 1999, unless they
opt out of the statutory scheme, any enforcement mechanism
contained in the restrictive covenants is independent of the statutory
procedures discussed herein. The converse is also true. The statutory
procedures of N.C.G.S. § 47F-3-116 are independent from the
procedures required by the restrictive covenants.

VII. Conclusion

For the reasons set forth, we affirm the decision of the trial court
directing verdict in favor of defendant HOA.

Affirmed.

Judges STEPHENS and ERVIN concur.

JOHN BAUER, PLAINTIFF v. DOUGLAS AQUATICS, INC. anD DOUGLAS AQUATICS
CHARLOTTE, LLC, DEFENDANTS V. CHARLOTTE SHOTCRETE, INC., CROsS-CLAIM
DEFENDANT

No. COA10-47

(Filed 7 September 2010)

Jurisdiction— personal jurisdiction—sufficient minimum con-
tacts—no due process violation

The trial court did not err in denying defendant’s motion to
dismiss an action arising out of a swimming pool construction
agreement for lack of personal jurisdiction. Defendant was sub-
ject to jurisdiction in North Carolina under N.C.G.S. § 1-75.4 and
defendant had sufficient minimum contacts with North Carolina
to justify personal jurisdiction. The trial court’s findings of fact
were supported by competent evidence, which in turn supported
its conclusion of law that the court’s jurisdiction of this action
over defendant did not violate due process.

Appeal by Defendant Douglas Aquatics, Inc. from judgment
entered 30 September 2009 by Judge Jesse B. Caldwell in
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Mecklenburg County Superior Court. Heard in the Court of Appeals
27 May 2010.

Thurman, Wilson, Boutwell, & Galvin, PA., by James P. Galvin,
Jor Plaintiff-Appellee.

Teague Campbell Dennis & Gorham, L.L.P, by William A.
Bulfer, for Defendant-Appellant Douglas Aquatics, Inc.

BEASLEY, Judge.

Defendant Douglas Aquatics, Inc. (Appellant) appeals the trial
court’s order denying its motion to dismiss for lack of personal
jurisdiction under Rule 12(b)(2) of the North Carolina Rules of Civil
Procedure. Because Appellant raises the sole question of whether the
exercise of personal jurisdiction over it by the North Carolina courts
comports with due process and we conclude that it does, we affirm.

Appellant, a Virginia corporation performing pool construction
services, also franchises several pool management and construction
companies located in Virginia and North Carolina. John Bauer
(Plaintiff) is a North Carolina resident. This action arises out of a
swimming pool construction agreement entered into by Plaintiff and
Defendant Douglas Aquatics Charlotte, LLC (DA Charlotte), a franchisee
of Appellant residing in North Carolina. Alleging faulty construction,
Plaintiff filed a verified complaint on 18 March 2009 against Appellant
and DA Charlottel for breach of warranties, breach of contract,
negligence, fraud, unfair and deceptive trade practice, and agency. In its
answer filed 21 May 2009, Appellant included motions to dismiss for
lack of personal jurisdiction and failure to state a claim.

A hearing was held on Appellant’s motion to dismiss, during
which the trial court considered Plaintiff’s verified complaint,
Appellant’s answer, an affidavit from Appellant’s president Thomas G.
Crouch, documentary evidence, and arguments of counsel. The trial
court denied Appellant’s motions to dismiss for lack of personal
jurisdiction and for failure to state a claim, concluding: (1) Appellant
is subject to jurisdiction in North Carolina under N.C. Gen. Stat.
§ 1-75.4 (North Carolina’s “long-arm” statute); (2) “[Appellant] has
sufficient minimum contacts with North Carolina to justify personal
jurisdiction”; and (3) “Plaintiff’s claims sufficiently state the essential
allegations necessary to support the claims asserted.” The sole basis for
this appeal is the trial court’s ruling on the personal jurisdiction issue.

1. Defendant DA Charlotte is not a party to this appeal.
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Initially, we note that notwithstanding the interlocutory nature of
the trial court’s order, the denial of Appellant’s motion to dismiss on
personal jurisdiction grounds is immediately appealable. Bruggeman
v. Meditrust Acquisition Co., 138 N.C. App. 612, 614, 532 S.E.2d 215,
217 (2000); see also N.C. Gen. Stat. § 1- 277(b) (2009) (“Any interested
party shall have the right of immediate appeal from an adverse ruling
as to the jurisdiction of the court over the person or property of the
defendant[.] . ..").

Standard of Review

Our courts engage in a two-step inquiry to resolve whether
personal jurisdiction over a non-resident defendant is properly
asserted: first, North Carolina’s long-arm statute must authorize juris-
diction over the defendant. If so, the court must then determine
whether the exercise of jurisdiction is consistent with due process.
Skinner v. Preferred Credit, 361 N.C. 114, 119, 638 S.E.2d 203, 208
(2006); see also Brown v. Meter, — N.C. App. —, —, 681 S.E.2d 382,
387 (2009) (noting that “ ‘{w]hen personal jurisdiction is alleged to exist
pursuant to the long-arm statute, the [issue] collapses into one inquiry,” ”
which is the question of minimum contacts).

The determination of whether jurisdiction is statutorily and
constitutionally permissible due to contact with the forum is
a question of fact. The standard of review of an order deter-
mining personal jurisdiction is whether the findings of fact by
the trial court are supported by competent evidence in the
record; if so, this Court must affirm the order of the trial court.

Replacements, Ltd. v. Midwesterling, 133 N.C. App. 139, 140-41, 515
S.E.2d 46, 48 (1999) (internal citations omitted). “Where no exception
is taken to a finding of fact by the trial court, the finding is presumed
to be supported by competent evidence and is binding on appeal.” Nat'l
Util. Review, LLC v. Care Ctrs., Inc.,— N.C. App. —, —, 683 S.E.2d
460, 463 (2009) (internal quotation marks and citation omitted).

Appellant disputes only the presence of federal due process
requirements in challenging the court’s exercise of personal jurisdiction
and does not address the applicability of North Carolina’s long-arm
statutory authority. Therefore, we likewise confine our discussion to
this issue, and our sole inquiry is whether Plaintiff’s assertion of
jurisdiction over Appellant comports with due process of law.
Accordingly, we must determine whether the trial court’s findings of
fact are supported by competent evidence, which in turn support its
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conclusion of law that our courts’ entertainment of this action over
Appellant does not violate due process.

Appellant assigns error to several of the trial court’s findings of
fact in that they are unsupported by competent record evidence.
Specifically, Appellant contends that any of the findings based on
Plaintiff’s verified complaint were erroneous because the complaint
was not competent evidence and, thus, the allegations therein were
insufficient to support those findings. Appellant argues that the
verified complaint was not based on Plaintiff’s personal knowledge,
such that the facts found by the trial court in reliance thereon consisted
of inadmissible hearsay.

The procedural context of the personal jurisdiction challenge in
the trial court guides our review of this issue:

Typically, the parties will present personal jurisdiction issues
in one of three procedural postures: (1) the defendant makes
a motion to dismiss without submitting any opposing
evidence; (2) the defendant supports its motion to dismiss
with affidavits, but the plaintiff does not file any opposing
evidence; or (3) both the defendant and the plaintiff submit
affidavits addressing the personal jurisdiction issues.

Banc of Am. Secs. LLC v. Evergreen Int'l Aviation, Inc., 169 N.C.
App. 690, 693, 611 S.E.2d 179, 182 (2005). When the parties submit
“dueling affidavits” under the third category, the trial court may
decide the matter from review of the affidavits, or “the court may
direct that the matter be heard wholly or partly on oral testimony or
depositions.” Id. at 694, 611 S.E.2d at 183 (internal quotation marks
and citations omitted). In either case, the plaintiff bears the burden of
proving, by a preponderance of the evidence, grounds for exercising
personal jurisdiction over a defendant. Adams, Kleemeier, Hagan,
Hannah & Fouts, PLLC v. Jacobs, 158 N.C. App. 376, 378, 581 S.E.2d
798, 801, rev’d on other grounds, 357 N.C. 651, 588 S.E.2d 465 (2003). As
such, upon a defendant’s motion to dismiss for lack of personal
jurisdiction, the plaintiff bears the burden of making out a prima facie
case that jurisdiction exists. Wyatt v. Walt Disney World Co., 151 N.C.
App. 158, 162, 565 S.E.2d 705, 708 (2002).

Appellant correctly notes that when a defendant supplements its
motion with affidavits or other supporting evidence, the unverified
allegations of a plaintiff’s complaint “ ‘can no longer be taken as true
or controlling[.]’” Id. at 163, 565 S.E.2d at 708 (quoting Bruggeman,
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138 N.C. App. 615-16, 532 S.E.2d at 218. In that case, a plaintiff cannot
rest on the complaint’s allegations, even if they meet the initial
burden of proving jurisdiction, “but must respond ‘by affidavit or
otherwise . . . set[ting] forth specific facts showing that the court has
jurisdiction.” ” Id. However, “[a] verified complaint may be treated as
an affidavit if it (1) is made on personal knowledge, (2) sets forth
such facts as would be admissible in evidence, and (3) shows
affirmatively that the affiant is competent to testify to the matters
stated therein.” Eluhu v. Rossenhaus, 159 N.C. App. 355, 359, 583
S.E.2d 707, 711 (2003) (internal quotation marks and citations omitted).

Here, Plaintiff’s verified complaint seeks redress from faulty con-
struction of the pool for which he contracted. Plaintiff alleges that he
entered into a swimming pool construction agreement with
Defendant DA Charlotte, a North Carolina limited liability company.
Plaintiff also named Appellant as a defendant on the basis that DA
Charlotte made the contract “on its own behalf, and as agent for
Douglas [Aquatics], Inc.” The allegations in his verified complaint
support the assertion that jurisdiction over Appellant is proper by
virtue of the services Appellant provides in North Carolina through
its agent DA Charlotte. Thus, Plaintiff’s verified complaint sets forth
specific facts showing jurisdiction in our courts. See N.C. Gen. Stat.
§ 1-75.2(3) (2009) (providing that “acts of the defendant” subjecting it to
personal jurisdiction “include[] any person’s acts for which the defend-
ant is legally responsible”). The allegations contained therein are
therefore sufficient to make out a prima facie case of personal jurisdiction.
Moreover, our review of the verified complaint confirms that it was
based on Plaintiff’s personal knowledge and affirmatively shows his
competence to testify to the matters asserted.

The verification of the complaint states on its face that “John
Bauer . . . is the Plaintiff in the foregoing action; that he has read the
foregoing Complaint and knows the contents thereof, and that the
same is true of his own knowledge,” except for the allegations based
on information and belief, which he believes to be true. Plaintiff’s
agency claim is based on allegations that Appellant represented on its
website that DA Charlotte was “part of and an agent for [Appellant].”
Plaintiff points to the specific statement appearing on Appellant’s
website “that [DA Charlotte] is one of five [of Appellant’s] locations
throughout Virginia and North Carolina and that [Appellant] opened
its fifth location in Charlotte, North Carolina in 2005 trading as
Douglas Aquatics Charlotte.” The verified complaint attests that
because Appellant’s website corroborated the in-person representations
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made by DA Charlotte, in reliance thereon, “entered into a contract
with Defendant [DA Charlotte], on its own behalf, and as agent for
[Appellant], for the construction of a . . . concrete swimming pool on
[his North Carolina] property.” Plaintiff alleges that the contract
identifies Appellant (and not DA Charlotte, referred to as “Contractor”
in the agreement) as the party responsible for the basic construction of
the pool. A copy of this construction agreement made between
Plaintiff and Defendant DA Charlotte is attached to the verified
complaint. Although the swimming pool construction agreement
identifies DA Charlotte as “an independent license[e] of Douglas
Aquatics, Inc.,” section 1 thereof provides that Appellant shall administer
the basic construction. Specifically, the construction agreement sets
out that “Douglas Aquatics, Inc., shall excavate for the pool” and conduct
the necessary installations. Plaintiff is clearly a party to the contract
and is competent to attest to the discussions that transpired during
negotiations and execution of the agreement.

Plaintiff is likewise competent to offer evidence based on his
personal knowledge of the representations made by Appellant on its
website as it existed at the times relevant to this action. He identifies
www.douglasaquatics.com as Appellant’s website, viewed and
researched by Plaintiff personally, which “holds out [DA Charlotte] as
an arm of [Appellant].” As indicated above, the website named DA
Charlotte as one of Appellant’s five locations throughout Virginia and
North Carolina. Further representations on the website announced
that Appellant “has been in business since 1970” and touted its excep-
tional construction services, prompting Plaintiff to contact DA
Charlotte. Appellant’s affidavit is devoid of any reference to its website
or the contents thereof.

We conclude that Plaintiff’s verified complaint was based on his
personal knowledge, sets forth facts that would be admissible in
evidence, and affirmatively shows he is competent to testify to the
matters stated therein; thus, it may be treated as an affidavit and
constitutes competent evidence on which the trial court could base
its findings of fact, which are further discussed below.

Appellant argues that even if the record evidence is competent to
support the trial court’s findings, it demonstrates a lack of the requisite
contact between the Virginia corporation and either Plaintiff or the
state of North Carolina for our courts to exercise personal jurisdiction
over Appellant without offending due process. We disagree.
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To satisfy the due process component of the personal jurisdiction
inquiry, there must be sufficient “minimum contacts” between the
nonresident defendant and our state “such that the maintenance of
the suit does not offend ‘traditional notions of fair play and substantial
justice.” ” Int’l Shoe Co. v. Washington, 326 U.S. 310, 316, 90 L. Ed. 95,
102 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463, 85 L. Ed. 278,
283 (1940)). “In each case, there must be some act by which the
defendant purposefully avails himself of the privilege of conducting
activities within the forum state, thus invoking the benefits and
protections of its laws[,] . . . [and] [t]his relationship between the
defendant and the forum must be such that he should reasonably
anticipate being haled into court there.” Tom Togs, Inc. v. Ben Elias
Industries Corp., 318 N.C. 361, 365, 348 S.E.2d 782, 786 (1986) (internal
quotation marks and citations omitted). “Factors for determining
existence of minimum contacts include ‘(1) quantity of the contacts,
(2) nature and quality of the contacts, (3) the source and connection
of the cause of action to the contacts, (4) the interest of the forum
state, and (5) convenience to the parties.”” Eluhu, 159 N.C. App. at
358, 583 S.E.2d at 710 (quoting Bruggeman, 138 N.C. App. at 617, 532
S.E.2d at 219).

Two forms of personal jurisdiction have been recognized by the
United States Supreme Court: “‘specific jurisdiction,” where the
controversy arises out of the defendant’s contacts with the forum
state, and ‘general jurisdiction,” where the controversy is unrelated to
the defendant’s activities within the forum, but there are ‘sufficient
contacts’ between the forum and the defendant.” Replacements, 133
N.C. App. at 143, 515 S.E.2d at 49-50 (quoting Helicopteros
Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414, 80 L. Ed. 2d
404, 411 (1984)).

Specific jurisdiction exists if the defendant has purposely
directed its activities toward the resident of the forum and
the cause of action relates to such activities. This inquiry
focuses on whether the defendant purposefully availed itself
of the privilege of conducting activities in-state, thereby
invoking the benefits and protections of the forum state’s
laws, and jurisdiction may be proper even if the defendant
has never set foot in the forum state. General jurisdiction
exists where the defendant has continuous and systematic
contacts with the forum state, even though those contacts do
not relate to the cause of action.
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Wyatt, 151 N.C. App. at 165, 5656 S.E.2d at 710 (internal quotation
marks and citation omitted). Although Appellant’s brief disputes the
presence of both types of jurisdiction and Plaintiff responds
accordingly, the record does not support a finding of general jurisdiction.
Where this cause of action arises out of Appellant’s alleged contacts
with North Carolina, we limit our review to a determination of
whether specific jurisdiction exists. See Wells Fargo Bank, N.A. v.
Affiliated FM Ins. Co., 193 N.C. App. 35, 45, 666 S.E.2d 774, 780 (2008)
(“Because plaintiff’s contentions regarding [Appellant’s] minimum
contacts relate to the events giving rise to this cause of action, we need
not address whether general jurisdiction exists.”).

The trial court made the following contested findings of fact,?
which we conclude are supported by competent evidence:

2. Plaintiff’s Verified Complaint alleges proper jurisdiction
over [Appellant] by virtue of the services provided in North
Carolina through its agent [DA Charlotte].

4. ... [Appellant’s] website . . . describ[ed] [DA Charlotte] as
another location of Douglas Aquatics, Inc. in Charlotte to
provide pool construction needs in that area.

5. It reasonably appeared to Plaintiff from the website that
the two Defendants were the same entity.

7. Defendant [DA Charlotte], by and through its Manager
Gabe Ortiz, represented to Plaintiff that they had been in the
pool construction industry for over thirty years as stated on
[Appellant’s] website.

Appellant did not take issue with the following findings, which are
thus binding on appeal:

6. [Appellant] advertised through its website that they had
been in the pool construction business since 1970 and that
they received multiple industry awards for their quality work.

8. Unbeknownst to Plaintiff, Defendant [DA Charlotte] has
only been in the pool construction business since 2005.

2. Any of the trial court’s “findings of fact” which are actually conclusions of law
will be treated as such.
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9. Defendant [DA Charlotte] represented to Plaintiff that
[Appellant] would be responsible for the basic construction
of the pool.

10. The construction contract for the pool . . . indicated on its
face in Section One . . . that “Douglas Aquatics, Inc., shall
excavate for the pool, install steel reinforcing bars, place
concrete, install pool piping, fitting, install all filtration and
swimming pool equipment, provide and install tile, install
concrete coping[,] concrete decking and quarts interior, per
specifications and plans” . . ..

13. Plaintiff’s Complaint alleges that both Defendants know-
ingly held out [DA Charlotte], through the [Appellant’s]
website, through representations made by Gabe Ortiz, and
the construction contract, as the same entity and with the
same experience as [Appellant] in order to induce Plaintiff to
sign a contract with Defendants.

14. The affidavit of Thomas Crouch alleges that [Appellant]
has no actual control over [DA Charlotte].

15. However, Defendant [DA Charlotte] represented to
Plaintiff that [Appellant] and [DA Charlotte] were one in the same
entity and Plaintiff reasonably relied on those representations.

Further finding Appellant’s affidavit insufficient to “rebut the
allegations of apparent agency” and “the allegation that the website
of [Appellant] specifically targeted citizens of North Carolina,” the
trial court concluded: “Defendant [DA Charlotte] had authority,
whether apparent or actual, to act as an agent of [Appellant]”; “the
website as described in Plaintiff’s Complaint specifically targets
North Carolina residents”; “[Appellant] solicited within this state for
business”;3 and “[Appellant] was to perform service or provide
materials in North Carolina.”

3. Appellant disputes the trial court’s finding of fact that “[a]n agreement exists that
provides for [Appellant] to be paid Ten Percent (10%) of all pool construction revenue
generated in North Carolina by [DA Charlotte],” arguing “[t]here is no evidence of any
agreement which provides for [such] payment.” Indeed, the franchise agreement between
Defendants, which was presented to the trial court at the hearing and is contained in the
record, requires DA Charlotte to pay Appellant five percent (5%) of revenues generated
in the Charlotte metro area from various programs, which include construction services
and retail sales from products provided by Appellant for distribution by DA Charlotte.
While Appellant’s argument is technically correct, the minor discrepancy in the trial
court’s finding number 12 does not alter our analysis.
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Appellant argues that the trial court erred as a matter of law in
concluding that it engaged in sufficient minimum contacts with North
Carolina that would subject Appellant to jurisdiction in our state.
Specifically, Appellant challenges the conclusion that personal
jurisdiction over it is justified based on Appellant’s “authority,
whether apparent or actual, to act as an agent of Douglas Aquatics,
Inc.” and because Appellant’s website “specifically targets North
Carolina residents.” We agree with thetrial court.

Pursuant to agency principles, “vicarious liability of a franchisor
for the acts of its franchisee . . . depends upon the existence of an
agency relationship(.]” Hayman v. Ramada Inn, Inc., 86 N.C. App. 274,
277, 357 S.E.2d 394, 397 (1987).

An agency relationship “arises when parties manifest consent
that one shall act on behalf of the other and subject to his control.”
Miller v. Piedmont Steam Co., 137 N.C. App. 520, 524, 528 S.E.2d 923,
926 (2000); see also Hayman, 86 N.C. App. at 277, 357 S.E.2d at 397
(“Agency has been defined by this Court as the relationship which
arises from ‘the manifestation of consent by one person to another that
the other shall act on his behalf and subject to his control, and
consent by the other so to act’”). “Moreover, in establishing the
existence of an actual agency relationship, the evidence must show
that a principal actually consents to an agent acting on its behalf.”
Phillips v. Restaurant Mgmt. of Carolina, L.P., 146 N.C. App. 203, 217,
5562 S.E.2d 686, 695 (2001). Whereas here, the defendant entities are
structured as franchisee and franchisor, an actual agency relationship
“is determined by the nature and extent of control and supervision
retained and exercised by the franchisor over the methods or details of
conducting the day-to-day operation.” Hayman, 86 N.C. App. at 277, 357
S.E.2d at 397.

However, “an agency relationship may be deemed to exist for
purposes of vicarious liability in the absence of an actual agency”
under the legal theory “known alternatively as ‘apparent agency’ or
‘agency by estoppel[.]’ ” Id. at 278, 357 S.E.2d at 397.

Where a person by words or conduct represents or permits
it to be represented that another person is his agent, he will
be estopped to deny the agency as against third persons who
have dealt, on the faith of such representation, with the person
so held out as agent, even if no agency existed in fact. The
same rule applies to a corporation which holds out or permits
a person (or another corporation) to be held out as its agent.
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Id. at 278-79, 357 S.E.2d at 397-98 (internal quotation marks and cita-
tions omitted). However, “[i]n determining for jurisdictional purposes
the defendant’s legal responsibility for the acts of another, the
substantive liability of the defendant to the plaintiff is irrelevant.”
N.C. Gen. Stat. § 1-75.2(3).

Other courts have held that “[t]he contacts within the forum of a
party’s agent, partner, or joint venturer may, in appropriate circum-
stances, be attributed to the party for purposes of establishing
jurisdiction.” Nucor Corp. v. Bell, 482 F. Supp.2d 714, 722 (D.S.C.
2007); see also Grand Entm’t Group v. Star Media Sales, Inc., 988 F.2d
476, 483 (3d Cir. 1993) (“[A]ctivities of a party’s agent may count toward
the minimum contacts necessary to support jurisdiction.”). This Court,
however, has only cursorily addressed agency in the personal jurisdiction
context. In Wyatt v. Walt Disney World Co., we held that “[a]ctions of
an independent contractor are not attributable to the party hiring it, and
thus do not, without more, establish jurisdiction,” citing Miller for the
proposition that “no agency relationship between franchiser and
independent contractor/franchisee [was created] where franchiser did
not have any control over franchisee’s day to day operations.” Wyatt,
151 N.C. App. at 166, 565 S.E.2d at 710. We stated that “[t]he critical
element of an agency relationship is the right of control. . . . Absent
proof of the right to control, only an independent contractor relationship
is established. The actions of an independent contractor by themselves
are not sufficient to subject a nonresident corporation to the jurisdic-
tion of a forum.” Id. (emphasis added) (citations omitted). Still, that case
made no distinction between actual and apparent agency, as Wyatt
appeared to be addressing the absence only of actual agency in
concluding that specific personal jurisdiction could not be exercised.
Other courts, however, have concluded that “personal jurisdiction may
be based on contacts made by authorized agents” under standard
agency principles, including apparent agency. Noble Sec., Inc. v. MIZ
Eng’g, Ltd., 611 F. Supp. 2d 513, 534 (E.D. Va. 2009).

[A]gency principles, including principles of apparent agency . . .
are no less applicable even where the issue is personal juris-
diction rather than vicarious liability per se. That is, a number
of courts have employed the concept of actual or apparent
authority to exercise jurisdiction over a principal, or alterna-
tively, have declined to exercise jurisdiction where a claimed
agency relationship is not proven. See, e.g., Product Pro-
motions, Inc. v. Cousteau, 495 F.2d 483, 493 (5th Cir. 1974)
(to sustain burden of establishing personal jurisdiction on
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agency theory, plaintiff must present prima facie evidence of
existence of agency relationship by proof that agent acted with
“either actual or apparent authority”) [, overruled on other
grounds by Ins. Corp. of Ireland v. Compagnie des Bauxites
de Guinee, 456 U.S. 694, 72 L. Ed. 2d 492 1982)]; see also Sher
v. Johnson, 911 F.2d 1357, 1362 (9th Cir. 1990) (acts of agent
attributable to principal for personal jurisdiction purposes);
Dotzler v. Perot, 899 F. Supp. 416 (E.D. Mo. 1995) (analyzing
personal jurisdiction under agency theory); Damian Servs.
Corp. v. PLC Servs., Inc., 763 F. Supp. 369 (N.D. Ill. 1991)
(establishing personal jurisdiction over defendant by means of
acts of agents in forum held consistent with due process).

Cowart v. Shelby County Health Care Corp., 911 F. Supp. 248, 251
(S.D. Miss. 1996); see also Consulting Eng’rs Corp. v. Geometric Ltd.,
561 F.3d 273, 278 (4th Cir. 2009) (stating whether a defendant business
maintains an agent in forum state is a factor in resolving question of
purposeful availment); Daynard v. Ness, Motley, Loadholt,
Richardson & Poole, PA., 290 F.3d 42, 57 (1st Cir. 2002) (“Even if the
parties were not joint venturers, they held themselves out to Daynard
to be part of a joint venture or other agency relationship and are
subject, for personal jurisdiction purposes, to the doctrine of [agency
by] estoppel.”); Schimpf v. Gerald, Inc., 2 F. Supp. 2d 1150, 1162 n.2
(E.D. Wis. 1998) (“[Plersonal jurisdiction exists based upon [the defend-
ant’s] own solicitation and the doctrine of apparent agency|[.]”); IRA Res.
v. Griego, 221 SW.3d 592, 596-97 (Tex. 2007) (resolving the specific
jurisdiction issue based on whether or not the evidence supported a
finding of apparent agency). Where N.C. Gen. Stat. § 1-75.2(3) permits
the exercise of jurisdiction over a party who is “legally responsible” for
certain acts, even if it did not commit them, we conclude that North
Carolina’s jurisdiction over Appellant may be premised on either actual
or apparent agency.

Initially, we note that none of the trial court’s findings demon-
strate a sufficient measure of control between franchisor Appellant
and franchisee DA Charlotte to support the conclusion that an actual
agency relationship exists between the two defendants. Moreover,
Appellant’s affidavit denies any right to control the methods or details
of its frachisee’s daily operations, as DA Charlotte “is an independent
contractor and licensee of Douglas Aquatics, Inc.” We agree that
Plaintiff cannot rely on his unverified allegation that “upon information
and belief, [Appellant] has control over [DA Charlotte’s] day-to-day
operations and management,” where the conclusory statement was
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rebutted by Appellant’s affidavit and Plaintiff failed to respond with
specific facts substantiating his claim. The lack of findings and competent
evidence regarding control leads us to conclude that Plaintiff has failed
to prove that an actual agency relationship existed between Appellant
and DA Charlotte.

While Appellant sufficiently disposes of our consideration of
actual agency, it leaves unaddressed the website’s creation of apparent
agency. In any event, we conclude that the trial court’s findings are
sufficient to support the conclusion that Appellant held DA Charlotte
out as its apparent agent to the citizens of North Carolina through
affirmative representations on its website.4

The trial court found that Appellant, on its website, described DA
Charlotte as one of Douglas Aquatics, Inc.’s locations that provides
pool construction needs in the Charlotte, North Carolina area and
that Appellant’s affidavit rebutted neither the allegations of apparent
agency nor that the website of Douglas Aquatics, Inc. specifically
targeted North Carolina citizens. Appellant focuses its argument on
the franchise agreement that “unequivocally defines the relationship
between franchisee [DA Charlotte] and [itself] as independent.”
Indeed, the franchise agreement specifically prohibits DA Charlotte
from representing itself as Appellant’s agent or engaging in any activity
which would purport to bind the franchisor, and Appellant argues
that it is “nonsensical” to “[p]resuppos|e] the existence of [an agency]
relationship in the face of uncontroverted evidence to the contrary.”
Appellant ignores the fact, however, that Plaintiff was never privy to
the franchise agreement defining the relationship between
Defendants. Instead, Plaintiff had only the words and conduct of
Defendants upon which to rely in determining whether to enter the
pool construction contract.

It was Appellant’s statement on its website, as alleged in
Plaintiff’s verified complaint and uncontroverted by Appellant’s

4. Appellant does discuss the website in its brief but only in the context of arguing
that the website itself did not constitute the requisite minimum contacts for personal
jurisdiction, and not in connection to whether Appellant represented that DA Charlotte
was its agent. Because we conclude that jurisdiction over Appellant is proper based on
the principle of apparent agency, we need not consider the related, but separate, issue of
whether Appellant’s website is sufficient in and of itself to establish purposeful availment.
See Havey v. Valentine, 172 N.C. App. 812, 816, 616 S.E.2d 642, 647 (2005) (adopting the
rule promulgated by the Fourth Circuit for determining “whether an Internet website
can be the basis of an exercise of personal jurisdiction by a court”). Accordingly, our
analysis of Appellant’s website is limited to its impact on Plaintiff’s understanding of the
relationship between the two defendants.
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affidavit, that “[DA Charlotte] is one of five [of] Douglas [Aquatics],
Inc.’s locations throughout Virginia and North Carolina and that
Douglas [Aquatics], Inc. opened its fifth location in Charlotte, North
Carolina in 2005 trading as Douglas Aquatics Charlotte” that constituted
words or conduct representing or permitting it to be represented that
DA Charlotte is Appellant’s agent. Where there is no evidence that
Appellant did not have knowledge of the information disseminated on
its own website, the statements at issue can easily be construed as a
manifestation by Appellant to citizens in the Charlotte area that DA
Charlotte was its agent. Moreover, it was entirely reasonable for
Plaintiff to believe that an agency relationship existed based on the
conduct of Appellant as the purported principal. For, Appellant’s web-
site held DA Charlotte out as another one of its locations and thereby
corroborated the in-person representations made to Appellant by DA
Charlotte’s manager that his business had been in the pool construction
industry for over thirty years. Additionally, even if DA Charlotte acted
unilaterally in drafting the contract, the pool construction agreement
provided that Appellant shall perform the basic construction. We agree
with Appellant that the contract provision, in and of itself, would not
have supported a reasonable belief that the Defendants were the same
entity. However, Appellant’s representations on its website justified
Plaintiff’s belief in the agency intimated by DA Charlotte, and his
reliance thereon in entering the construction contract was consistent
with ordinary care and prudence.

Accordingly, we conclude that the elements of apparent agency
are met, and Appellant can be considered legally responsible for the
acts of its apparent agent, DA Charlotte, for purposes of personal
jurisdiction. As such, the acts of DA Charlotte committed on
Appellant’s behalf during negotiations and execution of the construc-
tion contract, which both took place in Charlotte, with Plaintiff North
Carolina resident, for services to be provided in this state, clearly con-
stitute minimum contacts with the North Carolina forum. Where
Appellant’s conduct and connection with North Carolina were such
that it should reasonably have anticipated being haled into court in
this state and “North Carolina has a ‘manifest interest’ in providing the
plaintiff ‘a convenient forum for redressing injuries inflicted by’ defend-
ant, an out-of-state merchant[,]” Baker v. Lanier Marine Liquidators,
Inc., 187 N.C. App. 711, 716, 654 S.E.2d 41, 45 (2007), maintenance of
the suit here does not offend traditional notions of fair play and sub-
stantial justice. Therefore, we affirm the trial court’s order denying
Appellant’s motion to dismiss for lack of personal jurisdiction.
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Affirmed.

Judges GEER and JACKSON concur.

THERMAL DESIGN, INC., PLAINTIFF v. M&M BUILDERS, INC. AND
THE HANOVER INSURANCE COMPANY, DEFENDANTS

No. COA09-1409
(Filed 7 September 2010)

1. Contracts— breach of contract—unjust enrichment—written
agreement—no oral modification—summary judgment
proper

The trial court did not err in granting summary judgment in
favor of plaintiff on its breach of contract and unjust enrichment
claims arising out of a dispute over a custom- manufactured roofing
and insulation system. The parties were bound by the original
terms of a written purchase order and credit agreement, and no
substitute oral agreement had been reached. Moreover, defendant
M&M Builders, Inc. breached the terms of the agreement by
failing to pay for the custom roof.

2. Contracts— breach of contract—unjust enrichment—mitiga-
tion of damages—summary judgment proper

The trial court did not err in granting summary judgment in
favor of plaintiff on its breach of contract and unjust enrichment
claims arising out of a dispute over a custom-manufactured roofing
and insulation system as there was no genuine issue of material
fact concerning whether plaintiff took reasonable steps to mitigate
its damages.

Appeal by defendants from judgment entered 9 July 2009 by
Judge Catherine C. Eagles in Guilford County Superior Court. Heard
in the Court of Appeals 24 March 2010.

Hill Evans Jordan & Beatty, PLLC, by Benjamin D. Ridings,
Jor defendant appellants.

Smith Moore Leatherwood, LLP, by James R. Faucher and
Elizabeth Brooks Scherer, for plaintiff appellee.

HUNTER, JR., Robert N., Judge.
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The trial court granted summary judgment in favor of Thermal
Design, Inc. (“plaintiff”), on its claim for breach of contract and
unjust enrichment against M&M Builders, Inc. (“M&M”), and the
Hanover Insurance Company (collectively “defendants”). In its com-
plaint, plaintiff alleged that M&M wrongfully failed to pay the purchase
price for a custom-manufactured roofing and insulation system (the
“Custom Roof”) per the parties’ written agreement. Defendants appeal
the judgment, and argue that the trial court erred in granting plaintiff’s
summary judgment motion because genuine issues of fact exist as to:
(1) whether the parties were bound by the terms and conditions in the
initial purchase order and credit agreement at the time of the alleged
breach; (2) whether M&M detrimentally relied on plaintiff’s oral promise
to accept areturn of the Custom Roof in exchange for a restocking fee;
and (3) whether plaintiff took reasonable steps to mitigate its damages.

After review, we agree with the trial court that the parties were
bound by the original terms of the purchase order and credit agree-
ment, and that M&M breached the terms by failing to pay for the
Custom Roof. Since defendants have failed to raise a genuine issue of
material fact for trial, we affirm the trial court’s order.

I. BACKGROUND

On 7 August 2007, M&M purchased the Custom Roof on credit by
executing a purchase order and credit agreement (collectively the
“Contract”).] The Custom Roof was purchased for $21,595.61, and
M&M planned to install the Custom Roof in the Allen Jay Recreation
Center in High Point, North Carolina, a project which M&M was in the
process of constructing at the time. On 30 October 2007, plaintiff and
M&M executed a revised purchase order for the Custom Roof,
decreasing the size of the order and reducing the price to $18,556.25.
The revised purchase order did not alter any terms or conditions in the
Contract. In the credit application, the terms stated in part:

In consideration for receiving credit, the undersigned agrees
to all of the terms and conditions stated in this credit
contract. The terms and conditions of this credit contract will
supercede any contradictory terms stated on purchase orders

1. The parties do not dispute that these separate documents together constituted
a final expression as to the terms and conditions of the sale of the Custom Roof. Thus, we
will construe the terms and conditions of these documents together. See American Trust
Co. v. Catawba Sales & Processing Co., 242 N.C. 370, 377, 88 S.E.2d 233, 238 (1955)
(“ ‘When two or more papers are executed by the same parties at the same time, or at dif-
ferent times, and show on their face that each was executed to carry out the common

intent, they should be construed together.” ”) (citation omitted).
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or other project documents, as a condition of granting credit.
In accordance with the usage of the trade, the acknowledg-
ment of this contract will be construed as a counter offer to
any terms and conditions of the Buyer’s documentation and
will be construed as accepted by the Buyer for all purchases
for which credit is used until full payment is made and this
contract is specifically revoked in writing. . . . This agreement
is a continuing general credit contract and shall remain in
effect and be non-cancellable for any charges and interest
incurred under this agreement until they are paid in full.
The terms of this agreement shall not be altered except with
written authorization of a corporate officer of Thermal
Design/,] Inc.

(Emphasis added.)

The Custom Roof was delivered to the construction site and
accepted by M&M in early November 2007. Plaintiff invoiced M&M
for the full contract price on 7 November 2007 with payment due in full
by 7 December 2007. Following the invoice, M&M sent no payment.

On 17 December 2007, M&M’s vice president, Greg Mauldin,
contacted plaintiff and spoke with a salesman named Travis
Mettenbrink. In the conversation, Mr. Mauldin explained that the
steel erection subcontractor working on the Allen Jay Recreation
Center project had informed him that “use of the materials delivered
by [plaintiff] would require numerous penetrations of the materials
by various trades and that a substitute insulation system should be
used instead of [plaintiff’s].” Mr. Mauldin claimed, after the conversation,
that Mr. Mettenbrink said that plaintiff would accept a return of the
Custom Roof in exchange for a restocking fee of 35% of the purchase
price, $7,500. Mr. Mauldin sent an email to the project’s architect the
same day confirming the alleged statement by plaintiff that it would
accept a return of the Custom Roof for the restocking fee. On 19
December 2007, plaintiff sent M&M a past-due invoice asking for full
payment. On 20 December 2007, Mr. Mauldin sent an email to the
project’s architect informing the architect that a cheaper substitute
insulation would be installed on the project instead of the Custom Roof.

On 21 December 2007, Mr. Mauldin spoke again with Mr.
Mettenbrink and one of plaintiff’s customer service managers, Dean
Quinn. During this phone call, Mr. Mauldin claimed that Mr.
Mettenbrink and Mr. Quinn said that M&M should “consider making
alterations” in order to allow the Custom Roof to be used on the project.
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Mr. Mauldin claimed again after the conversation that Mr. Mettenbrink
said that plaintiff would accept a return of the Custom Roof for payment
of a 356% restocking fee plus the cost of freight. M&M'’s president and
superintendent were present during this phone exchange; however, no
corporate officers from plaintiff were also on the phone. Later the same
day, M&M ordered a substitute insulation system from Bay Insulation of
North Carolina, Inc., for $10,233.39.

At 10:00 p.m. on 21 December 2007, Mr. Mauldin sent a fax to Mr.
Mettenbrink stating: “We [at] M&M Builders, Inc.[,] have decided to
use another product from a local supplier. You need to make arrange-
ments to pick up your material [at] the site.” This communication was
the first from M&M stating affirmatively to plaintiff that M&M would
actually be returning the Custom Roof. No part of the fax mentioned
an oral agreement or a restocking fee.

In recalling the 17 and 21 December 2007 phone calls with Mr.
Mauldin, Mr. Mettenbrink later stated in his affidavit:

5. On December 21, 2007, I had a telephone conference with
representatives of M&M to discuss the Simple Saver Roof
System with R30 Insulation, the Simple Saver Wall System
with R19 Insulation and related goods that had been delivered
to them. At no time during that conversation, nor at any other
time, did I agree that [plaintiff] would accept a return of the
custom fabricated goods. Moreover, I am not authorized to
make an agreement to accept return of the custom fabricated
goods, as all changes to credit sale contracts must be in writing
and signed by an officer of [plaintiff].

Mr. Quinn similarly denied after the phone call that any agreement had
been reached regarding a return of the Custom Roof on any terms.

Over the Christmas and New Year’s holiday season, no communi-
cation between the parties took place. On 4 January 2008, Mr.
Mauldin sent Mr. Mettenbrink another fax:

We [at] M&M Builders, Inc.[,] did not mean to insult your
company in any way. The 12/21/07 fax was sent to your company
with back-up per our fax machine. You stated that no trucking
would be performed until after the first of the year. Our steel
erector worked the week of Christmas and needed material
that week. Per conversation w/architect for project e-mail,
etc.[,] we were able to make the change with your 35%
re-stocking charge [at] no cost to the owner.
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The 4 January 2008 fax also asked plaintiff again to come and retrieve
“your material.” No part of the fax references an oral agreement
under which plaintiff agreed to accept a return of the Custom Roof.

Mr. Mauldin sent another fax on 7 January 2008 to Mr.
Mettenbrink asking that plaintiff come and retrieve the Custom Roof
from the project site. In the fax, Mr. Mauldin stated:

Our steel erector did not bid the project as a retrofit; there-
fore, we concluded late December 21, 2007[,] that it was best
to install another system, which was approved by the
Architect. The Architect for the project has an email where
you stated a re-stocking fee would be involved if the material
was to be returned.

In conclusion, your material has to be picked up at the site as
soon as possible. The material is in a tractor trailer that needs
to be returned and your material is in the way. Finally, let us
know when you will be at the site to pick up your material.

(Emphasis added.) Like the 4 January 2008 fax, this fax also failed to
mention that there was an agreement for plaintiff to accept a return
of the Custom Roof.

On 15 January 2008, Daniel Harkins, plaintiff’s vice president, visited
the project site. After inspecting the site, looking at the Custom Roof,
and talking with M&M about why it did not want to use plaintiff’s
product, Mr. Harkins came to believe that M&M had no valid reason
for making its substitution. Mr. Harkins sent Mr. Mauldin a letter
dated 28 January 2008 rejecting a return of the Custom Roof. Mr.
Harkins further stated in the letter that plaintiff would attempt to
mitigate damages by: (1) talking to the architect for the Allen Jay
Recreation Center project in an effort to persuade the architect to use
the Custom Roof instead of the substitute; and (2) attempting to find
another project for which the Custom Roof could be used.

In a letter dated 11 February 2008, Mr. Harkins again denied
M&M'’s claims that an oral agreement was reached regarding a return
of the Custom Roof and offered M&M an alternative. Mr. Harkins
explained that a project in Florida could use the Custom Roof, and
that if M&M would pay a 356% restocking fee, 50% of the revised
purchase order amount, and the cost of shipment, then plaintiff
would credit M&M’s account approximately $10,000. The remainder
of M&M'’s account would remain overdue for the full purchase price,
$18,556.25, plus interest, but Mr. Harkins explained that the credit
would cover as much of this amount as possible.
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Mr. Mauldin sent Mr. Harkins a letter dated 15 February 2008
declining this offer. The same day, M&M tendered to plaintiff a check
for $6,494.69, which represented 35% of the revised invoice price for
the Custom Roof. Mr. Harkins declined to accept the check and stated
in a letter that plaintiff would be filing suit to recover the full amount
under the Contract. Mr. Harkins further wrote that the Custom Roof
should remain in M&M’s possession.

On 23 September 2008, plaintiff filed the current action alleging
claims for breach of contract and unjust enrichment. On 18 June 2009,
plaintiff filed a motion for summary judgment. The trial court granted
plaintiff’s motion on 9 July 2009 and awarded plaintiff: (1) $18,556.25,
plus interest and (2) attorneys’ fees in the amount of $2,783.44.
Defendants filed a timely notice of appeal to this Court on 4 August 2009.

II. ANALYSIS
A. Jurisdiction and Standard of Review

The trial court’s order awarding summary judgment to plaintiff is
a final order, and jurisdiction in this Court is proper pursuant to N.C.
Gen. Stat. § 7A-27(b) (2009). “We review orders granting summary
judgment de novo.” Self v. Yelton, 201 N.C. App. 653, 658, 688 S.E.2d 34,
37 (2010). “Under a de novo review, the court considers the matter
anew and freely substitutes its own judgment for that of the [trial
court).” In re Appeal of the Greens of Pine Glen Ltd. P’ship, 356 N.C.
642, 647, 576 S.E.2d 316, 319 (2003).

Summary judgment is proper when, viewed in the light most
favorable to the non-movant, “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and
that any party is entitled to a judgment as a matter of law.” N.C.R. Civ.
P. 56(c) (2010); see S.B. Simmons Landscaping & Excavating, Inc.
v. Boggs, 192 N.C. App. 155, 163-64, 665 S.E.2d 147, 152 (2008). The
party moving for summary judgment has the burden of showing that
there is no genuine issue of material fact for trial. Self, 201 N.C. App. at
658, 688 S.E.2d at 38. “If a moving party shows that no genuine issue of
material fact exists for trial, the burden shifts to the nonmovant to
adduce specific facts establishing a triable issue.” Id.

B. The Oral Agreement

[1] Defendants argue that there exists a genuine issue of material fact as
to whether the parties are bound by the terms of the Contract, because
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a substitute oral agreement was reached between Mr. Mauldin and Mr.
Mettenbrink regarding a return of the Custom Roof for a restocking fee.
Specifically, defendants argue that the 21 December 2007 phone
conversation resulted in either: (1) a new contract for a return of the
Custom Roof; (2) an oral modification to the Contract’s terms and
conditions; or (3) a waiver of the terms and conditions of the Contract.
We disagree.

Regarding defendants’ first two arguments, there are two hurdles:
the terms of the Contract and the statute of frauds in the Uniform
Commercial Code (“UCC”). We address each in turn.

In the credit application and agreement, the parties’ Contract
states in part:

This agreement is a continuing general credit contract and
shall remain in effect and be non-cancellable for any charges
and interest incurred under this agreement until they are paid
in full. The terms of this agreement shall not be altered
except with written authorization of a corporate officer of
Thermal Designl[,] Inc.

Under these terms and conditions, when M&M purchased the Custom
Roof from plaintiff, the agreement remained in effect for the duration
of the charge on M&M’s credit account. Until the credit account was
paid in full, any changes to the terms of the Contract needed to be
executed in writing by one of plaintiff’s corporate officers.

Looking at the plain language of this part of the Contract, M&M’s
attempt to return the Custom Roof for a restocking fee clearly
concerns a charge on the credit account. In essence, M&M sought to
rescind its charge on the account in exchange for a return of the
Custom Roof and the payment of a restocking fee. This type of agree-
ment, to be enforceable under the terms of the credit application,
would need to be negotiated with one of plaintiff’s corporate officers
and reduced to writing. As defendants concede, this was not done
through Mr. Mauldin’s phone conversation with Mr. Mettenbrink,
because Mr. Mettenbrink was not a corporate officer with plaintiff.
Moreover, no writing was signed by one of plaintiff’s corporate officers.
Thus, any alleged oral agreement Mr. Mauldin may have reached with
Mr. Mettenbrink on 21 December 2007 was entirely unenforceable
pursuant to the terms of the Contract.

With respect to the statute of frauds, defendants seek to enforce
the alleged oral agreement with Mr. Mettenbrink through an excep-
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tion in N.C. Gen. Stat. § 25-2-201 (2009).2 The UCC's statute of frauds,
as a general rule, requires contracts for the sale of goods over $500 to
be in writing. N.C.G.S. § 25-2-201(1). However, defendants argue that
because this transaction took place between merchants, an excep-
tion contained in section 25-2-201(2) applies:

Between merchants if within a reasonable time a writing
in confirmation of the contract and sufficient against the
sender is received and the party receiving it has reason to
know its contents, it satisfies the requirements of subsection
(1) against such party unless written notice of objection to its
contents is given within ten days after it is received.

N.C.G.S. § 25-2-201(2). Defendants argue that no objection was raised
by plaintiff within ten days of Mr. Mauldin’s fax on 4 January 2008,
and therefore, an enforceable agreement was reached for a return of
the Custom Roof to plaintiff in exchange for the restocking fee.

Any supposed oral agreement reached on 21 December 2007
between plaintiff and M&M would need to meet the requirements of
the statute of frauds in section 25-2-201(1). N.C. Gen. Stat.
§ 25-2-209(2)-(3) (2009); see 2A Lary Lawrence Lawrence’s Anderson on
the Uniform Commercial Code § 2-209:90 (2008) [Lawrence] (“The
exceptions to the statute of frauds that are applicable to an original
contract also apply to a modification.”). Therefore, in order for the con-
firming memorandum, the 4 January 2008 fax, to satisfy the merchant’s
exception in section 25-2-201(2) as defendants contend, three elements
are necessary: (1) “it must evidence a contract for the sale of goods”;
(2) “it must be ‘signed’ ”; and (3) “it must specify a quantity.” N.C.G.S.
§ 25-2- 201 official cmt. 1; 2 Lawrence § 2-201:226 (“The sufficiency of a
confirmatory writing for purposes of UCC § 2-201(2) is governed by the
same principles as control the sufficiency of a writing under UCC
§ 2-201(1).”); see also Merritt-Campbell, Inc. v. RxP Prods., Inc., 164
F.3d 957, 962 (5th Cir. 1999) (“[T]he only term that must appear in a
writing to support an enforceable contract for the sale of goods is the
quantity term.”).

2. The transaction in issue between the parties clearly concerns the sale of “goods,”
and we therefore apply the UCC to this case. N.C. Gen. Stat. §§ 25-2-102, -105 (2009).

3. The parties do not dispute that they are both merchants in this case. Therefore, for
purposes of this analysis, we assume that both plaintiff and M&M are merchants under
the UCC. See, e.g., C. R. Fedrick, Inc. v. Borg-Warner Corp., 552 F.2d 852 (9th Cir. 1977)
(contractor of construction project and equipment supplier held both to be merchants
under the UCC in sale of pumps to contractor by supplier) (applying California law).
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In this case, the 4 January 2008 fax lacks the first and third
elements. In the fax, Mr. Mauldin asks plaintiff to arrange “pick- up
for your material”; however, Mr. Mauldin does not mention the prior
existence of an agreement to do so, nor does he ascribe a quantity of
the “material” to be returned at plaintiff’s expense. With respect to the
first element in particular, in order to “evidence a contract for the sale
of goods” under the merchant’s exception in section 25-2-201, the con-
firming memorandum must be “sufficient against the sender.” N.C.G.S.
§ 25-2-201(2). This means that the language in the 4 January 2008 fax
needed to contain at least some sort of expression evidencing that
defendant had already agreed to be bound in a prior oral exchange. The
4 January 2008 fax offered by defendant lacks any expression of this
type, and instead the fax shows that defendant was still in the process
of attempting to persuade plaintiff to accept a return of the Custom
Roof in exchange for the restocking fee. Moreover, the subsequent fax
on 7 January 2008, though not argued by defendant to be a confirming
memorandum, is similarly void of any expression indicating plaintiff’s
intent to be bound.

As to the third element regarding quantity, the revised purchase
order included specific quantities of material: 14,387 square feet of
Simple Saver Roof System with R30 insulation, 4,487 square feet of
Simple Saver Wall System with R19 insulation, 5 boxes of Fast R Wall
insulation hangers, and 1,900 feet of Thermal Break foam tape.
Though the 4 January 2008 fax mentions the 35% restocking fee, the
fax provides no quantity of the above-mentioned materials to be
returned. A quantity term in a confirmatory writing need not be
specific, and if defendant had indicated in the writing that it wished
to return “all” of the Custom Roof, this may well have been sufficient.
See, e.g., Matter of Estate of Frost, 130 Mich. App. 556, 344 N.W.2d
331 (1984) (term “all wood sawable” sufficient to supply quantity
term). The memorandum at issue here, however, offers no definite
term at all, and thus it is insufficient to satisfy the statute of frauds.

In light of the foregoing, we can ascertain no genuine issue of
material fact showing that the alleged oral agreement reached on 21
December 2007 resulted in either (1) a modification to the Contract or
(2) a new contract between the parties for return of the Custom Roof.
The Contract expressly forbids such oral agreements, and defendants
have failed to satisfy the UCC’s statute of frauds. This conclusion, how-
ever, does not end our analysis, because defendant further contends
that, even if the oral agreement reached on 21 December 2007 is unen-
forceable, then the oral agreement nevertheless acted as a waiver of the
terms and conditions of the Contract between the parties.
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Under the UCC, a party may waive the protection afforded by the
statute of frauds by later conduct even though a written agreement
has been executed. Section 25-2-209 of our General Statutes provides:

(2) A signed agreement which excludes modification or
rescission except by a signed writing cannot be otherwise
modified or rescinded, but except as between merchants
such a requirement on a form supplied by the merchant must
be separately signed by the other party.

(3) The requirements of the statute of frauds section of
this article (G.S. 25-2-201) must be satisfied if the contract as
modified is within its provisions.

(4) Although an attempt at modification or rescission
does not satisfy the requirements of subsection (2) or (3) it
can operale as a waiver.

() A party who has made a waiver affecting an executory
portion of the contract may retract the waiver by reasonable
notification received by the other party that strict performance
will be required of any term waived, unless the retraction
would be ungust in view of a material change of position in
reliance on the waiver.

N.C.G.S. § 25-2-209(2)-(4) (emphasis added).

Here, again, the terms of the Contract defeat defendants’ argument
that there was a waiver. In order for a waiver to occur in this case, the
attempted modification or rescission would need to be negotiated by
one of plaintiff’s corporate officers. Since neither Mr. Mettenbrink
nor Mr. Quinn are corporate officers with plaintiff, they did not have
any authority to waive the provisions of the Contract. As a result,
there could not have been an attempted modification or rescission
pursuant to the parties’ Contract.

Moreover, this Court has held that a waiver under section
25-2-209 requires more than a mere promise. Varnell v. Henry M.
Milgrom, Inc., 78 N.C. App. 451, 455, 337 S.E.2d 616, 619 (1985).
Instead, a party asserting waiver must demonstrate, in addition to a
promise made by the waiving party, either: (1) additional considera-
tion; (2) material change in position by the promisee based on the
alleged oral contract; or (3) conduct on the part of the party offering
the statute of frauds as a defense sufficient to show that an oral
agreement was reached. Id.
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In this case, defendants argue only that they materially changed
position based on the conversation occurring on 21 December 2007.
This argument, however, is without merit given that Mr. Mauldin
informed the project’s architect on 20 December 2007 that a substitute
roofing system would be used on the Allen Jay project, the day before
the alleged oral agreement was reached with Mr. Mettenbrink. Given
that the decision to use a substitute system was made before the oral
agreement was allegedly reached, defendants cannot now maintain that
they materially changed position based on the phone conversation on
21 December 2007.4

Our review of the record shows that there is no genuine issue of
material fact as to whether the conversation on 21 December 2007
resulted in either a new contract, a modification, or a waiver of the
parties’ original Contract. Even viewing the evidence in the light most
favorable to defendants, the trial court correctly concluded that plain-
tiff was entitled to judgment as a matter of law. This assignment of error
is overruled.

C. Mitigation of Damages

[2] Defendants argue that there is a genuine issue of material fact as to
whether plaintiff took reasonable steps to mitigate its damages. We
disagree. The duty placed on an injured party to mitigate its damages is
well established.

“In an action for tort committed or breach of contract with-
out excuse, it is a well settled rule of law that the party who
is wronged is required to use due care to minimize the loss. ...
The burden is on defendant of showing mitigation of damages.”
Therefore, while the duty is imposed upon the injured party
to use ordinary care and prudence to minimize his damages,
nevertheless the burden is upon the injuring party to offer
evidence tending to show such breach of duty or failure to
exercise the requisite degree of care and prudence to reduce
and minimize the loss complained of.

Distributing Corp. v. Seawell, 205 N.C. 359, 360, 171 S.E. 354, 355
(1933).

4. Based on this observation of the record, we decline to address the portion of
defendants’ brief regarding promissory estoppel. Assuming, without deciding, that
promissory estoppel may be used as a defense by defendants, one of the elements is detri-
mental reliance. Wachovia Bank v. Rubish, 306 N.C. 417, 427, 293 S.E.2d 749, 756 (1982).
Since the decision to substitute the Custom Roof was made before the alleged oral
promise by plaintiff, detrimental reliance cannot be established.
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Here, Mr. Mauldin’s fax sent at 10:00 p.m. on 21 December 2007
was the first communication to plaintiff that M&M intended to return
the Custom Roof, which was specially ordered and manufactured for
the Allen Jay project. After this initial fax, Mr. Mauldin sent two other
faxes following the December and January holiday season concerning
areturn of the Custom Roof. On 15 January 2008, plaintiff’s vice president
visited the project site, and on 28 January 2008 sent Mr. Mauldin a
letter explaining two ways in which plaintiff would attempt to mitigate
the damages: (1) talk to the architect and (2) attempt to find another
project. In a letter dated 11 February 2008, plaintiff’s vice president sent
M&M a letter explaining a way in which a credit could be applied to
M&M'’s account by sending the Custom Roof to another project in
Florida. M&M declined to accept the offer, and the Custom Roof
remained at the Allen Jay project site until the initiation of this suit.

These facts show that plaintiff found a potential replacement
project for the specially manufactured Custom Roof approximately
seven weeks after defendant first informed plaintiff that it intended
to return the Custom Roof. Had M&M accepted plaintiff’s offer and
paid for the freight, approximately $10,000 could potentially have
been recovered to apply to M&M'’s delinquent credit account. Plaintiff
offered this opportunity to M&M despite the fact that plaintiff was in
the process of providing a new roofing and insulation system to the
Florida project, which would have resulted in a lost volume sale® to
plaintiff. It was only after M&M refused plaintiff’s offer that plaintiff
manufactured and provided a new roofing system to the project
in Florida.

The only evidence offered by defendants to show that there is a
genuine issue of material fact that plaintiff did not use due care in
mitigating its damages is a letter from Mr. Harkins dated 29 February
2008. Defendants’ reliance on this letter, however, is misplaced in light
of the above facts. In the 29 February 2008 letter, Mr. Harkin explains
at length that plaintiff intended to file suit to recover the full price of
the contract, in part because M&M refused to ship the Custom Roof to
the project in Florida. No portion of the letter evidences an intent on
plaintiff’s behalf to increase their damages by failing at their duty to
mitigate. To the contrary, the letter recites a lengthy explanation as to
how plaintiff had attempted to use the Custom Roof on another project
and M&M had refused the offer.

5. N.C. Gen. Stat. § 25-2-708(2) (2009).
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Given that M&M had already accepted the specially manufactured
Custom Roof and kept it on the jobsite for over six weeks before
attempting to return it, we conclude that the above actions by plain-
tiff satisfied its burden of due care to mitigate its damages. The evidence
offered by defendants does not create a genuine issue of material
fact, and accordingly, plaintiff was entitled to judgment as a matter of
law on this issue. This assignment of error is overruled.

III. CONCLUSION

Based on the foregoing, the order of the trial court is
Affirmed.

Judges STEPHENS and ERVIN concur.

STATE OF NORTH CAROLINA v. JAMES WILLIAM EFFLER

No. COA10-53

(Filed 7 September 2010)

1. Homicide— voluntary manslaughter—jury instruction—
defendant as the aggressor

The trial court did not commit plain error when it instructed
the jury that it could find defendant guilty of voluntary
manslaughter if the jury found that defendant was the aggressor
as there was sufficient evidence in the record of defendant being
the aggressor.

2. Homicide— voluntary manslaughter—jury instruction—mo
duty to retreat—no plain error

The trial court did not commit plain error in a murder trial by
failing to instruct the jury ex mero motu that defendant had no
duty to retreat in the curtilage of his home. While the trial court’s
failure to include the instruction was erroneous, the jury would
have reached the same verdict even if the jury had been
instructed that defendant did not have a duty to retreat.
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3. Homicide— voluntary manslaughter—sufficient evidence—
no error

The trial court did not err by denying defendant’s motion to
dismiss the charge of voluntary manslaughter because the State
presented sufficient evidence that defendant was the aggressor
and that defendant used excessive force.

Appeal by defendant from judgment entered 14 September 2009
by Judge Bradley B. Letts in McDowell County Superior Court. Heard
in the Court of Appeals 26 May 2010.

Attorney General Roy Cooper, by Special Deputy Attorney
General James A. Wellons, for the State.

Winifred H. Dillon for defendant appellant.

HUNTER, JR., Robert N., Judge.

James William Effler (“defendant”) appeals as a matter of right
from his conviction for voluntary manslaughter. On appeal, defendant
argues: (1) that the trial court committed plain error when it instructed
the jury that it could find defendant guilty of voluntary manslaughter if
the jury found that defendant was the aggressor, where the record is
void of any evidence that defendant was the aggressor; (2) that the trial
court committed plain error when it failed to instruct the jury ex mero
motu that defendant had no duty to retreat; and (3) that the trial court
erred by denying defendant’s motion to dismiss because the State failed
to present sufficient evidence that defendant was the aggressor or that
defendant used excessive force. After review, we hold that the trial
court’s instructions to the jury did not constitute plain error, and that
sufficient evidence was presented that defendant was the aggressor
and/or used excessive force. As such, we find no error.

I. Factual and Procedural Background

On 7 September 2009, defendant was tried before a jury on an
indictment charging him with first-degree murder in McDowell
County Superior Court. Defendant entered a plea of not guilty.

At trial, the State’s evidence tended to show the following:
Defendant lived in a camper parked on his mother’s property beside
her home. Defendant shared the camper with his girlfriend and
several of his displaced acquaintances. The victim, Dan Michael
Brown (“Brown”), had been a close friend of defendant for over fifteen
years. Prior to his death, Brown had been living with defendant for
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several months due to strained family relations and a recent breakup
with his girlfriend. Both defendant and his mother voiced concerns
that Brown needed to seek alternate living arrangements and find
employment. Defendant also complained that the individuals in his
home needed to leave because they were not assisting him financially.

On the morning of 27 November 2007, Thomas Thompson
(“Thompson”), defendant’s employer, arrived at defendant’s residence
to transport defendant, Wayne Elliott, and Tim Edwards to the jobsite
where they had been working. Thompson allowed defendant to drive
his 1990 Ford Explorer, because defendant knew a shorter route to
the jobsite. Before leaving, defendant left Brown a note informing
Brown that he would need to find somewhere else to stay, or find a
job to assist defendant and his mother financially.

Approximately twenty minutes after defendant left for work
Brown read defendant’s note and became extremely agitated. Brown
and Destini Rhodes (“Rhodes”), defendant’s girlfriend, argued briefly,
leaving Rhodes upset and crying. Rhodes exited the camper and
began to call defendant repeatedly in an effort to get defendant to
return to the camper and address Brown. Rhodes told defendant that
she was not comfortable staying in the camper with Brown.
Defendant instructed Rhodes to take her belongings and a baseball
bat into his mother’s home.

After speaking with Rhodes, defendant aborted his trip to the job-
site and drove back to his residence. Thompson testified that defendant
appeared worried and upset, and that defendant turned the car
around very erratically. Defendant’s speed and erratic driving
prompted Thompson to tell defendant to “ease up on the car because it
was already in bad shape.” At trial, Thompson said that it took five or
six minutes to get back to defendant’s camper, while Elliott testified
that it took approximately thirty to forty-five minutes.

After arriving at his residence, defendant exited the vehicle and
threw Brown'’s tools in the yard. Elliott testified that defendant said,
“here’s your g-d tools if that’s what you want” as he threw Brown’s
tools. Brown then came running from behind the camper with a base-
ball bat. Defendant reentered the driver’s side of the vehicle. Elliott
further testified that defendant placed the vehicle in reverse and
“floored it,” but the Explorer only traveled six to ten feet before
defendant slammed on the brakes. Multiple witnesses, including
Elliott, Thompson, Rhodes, and Edward testified that they observed
Brown attempting to hit the vehicle’s windshield and poke defendant
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through an open window with the baseball bat. After Brown
approached the vehicle, he was disarmed.

Sheriff Dudley Greene of the McDowell County Sheriff’'s Office
testified that defendant, after being advised of his Miranda rights,
stated that the following occurred. Defendant and Thompson exited
the vehicle. Defendant attempted to take the baseball bat away from
Brown; however, defendant said that he was unsure of who ultimately
took the baseball bat away. At some point after Brown relinquished
the bat, defendant stated that he stabbed Brown during the fight.

Rhodes and Edwards also testified at trial that defendant and
Thompson attempted and succeeded in disarming Brown after exiting
the vehicle. Thompson testified that he exited the vehicle and asked
Brown to give him the bat, which Brown relinquished without struggle.
However, Elliott testified that as Brown attempted to poke defendant,
defendant grabbed the bat and pulled it inside the vehicle.

After exiting the vehicle, defendant began a fistfight with Brown
in a field next to defendant’s mother’s home. During the fistfight,
defendant grabbed the bat. Edwards testified that he observed defend-
ant strike Brown in the legs with the baseball bat. Moreover,
Thompson and Elliott testified that they observed defendant yelling
at Brown throughout the fight. Elliott specifically testified that he
saw defendant standing over Brown with the baseball bat yelling,
“you should have just went—I told you to go the ‘F’ home. You should
have just went home.” Thompson’s testimony supported that of
Elliott and indicated that Thompson saw defendant standing over
Brown screaming, “if he didn’t stop he would double or triple his
skull with it” (the baseball bat). Thompson further testified that he
understood the statement to be an expression of anger.

As the fight progressed, Elliott testified that he yelled to defendant
“that [Brown] had had enough.” Elliott said that he tackled defendant
in an attempt to pull defendant off Brown. Edwards also testified that
he observed Elliott trying to restrain defendant and heard Elliott
yelling at defendant to “quit, stop it.” The fight ended with Brown lying
on the ground. After the altercation ended, defendant, Edwards, Elliott,
and Thompson reentered the vehicle and went to the jobsite. The bat
and knife used in the fight were abandoned in close proximity to defend-
ant’s work site; however, both objects were later retrieved by the
authorities. Defendant later admitted to Sheriff Greene that he disposed
of the knife.
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Rhodes called law enforcement and emergency personnel to
assist Brown who was injured and lying in the yard. According to
Rhodes, before he left the scene, defendant told her to tell police that
black men had injured Brown. Rhodes complied with defendant’s
request by informing police that three black men in a Dodge Neon
had assaulted Brown, but stated that she did not know why. After law
enforcement officials discovered Rhodes was not being truthful, she
informed them that she had fabricated the story. Sheriff Greene testified
that defendant gave a statement that he tried to calm Brown down
and then stabbed him in the side and in the shoulder blade area of his
back. Defendant did not tell Sheriff Greene why he stabbed Brown,
and did not indicate that the stabbing was done in self-defense.
Moreover, at trial, Edwards testified that when he asked defendant if
defendant had cut Brown with a knife, defendant told Edwards that
he poked or cut Brown to get him off him.

Brown was declared dead after being transported to the hospital.
Dr. Patrick Eugene Lantz performed Brown’s autopsy. During the
autopsy, Dr. Lantz noted that Brown had been stabbed in the chest
and in the back. Dr. Lantz testified at trial that the stab wound to the
chest area “went into the heart muscle to a depth, from the skin
surface down to the heart.” The immediate cause of Brown’s death was
determined to be acute loss of blood.

Defendant did not put on any evidence or testify at trial. At the
close of the evidence, the trial court granted defendant’s motion to
dismiss the charge of first-degree murder. The case was submitted to
the jury on the following possible verdicts: (1) guilty of second-
degree murder; (2) guilty of voluntary manslaughter; and (3) not
guilty.

On 14 September 2009, defendant was convicted of voluntary
manslaughter. The court sentenced defendant to 92 to 120 months’
imprisonment. Defendant gave notice of appeal in open court.

II. Jury Instructions

Defendant’s first and second assignments of error assert that the
trial court committed plain error by instructing the jury on the aggressor
element and by failing to include instructions on the duty not to
retreat. We disagree and conclude that the trial court did not commit
plain error in so instructing the jury.
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The trial court instructed jurors as follows:

The defendant would not be guilty of any murder or
manslaughter if he acted in self-defense as I have just defined
it to be and if he was not the aggressor in bringing on the fight
and did not use excessive force under the circumstances.

If the defendant voluntarily and without provocation
entered the fight, he would be considered the aggressor
unless he thereafter attempted to abandon the fight and gave
notice to the deceased that he was doing so.

One enters the fight voluntarily if he uses toward his opponent
abusive language, which, considering all of the circumstances
is calculated and intended to bring on a fight. The defendant
uses excessive force if he uses more force than reasonably
appeared to him to be necessary at the time of the killing.

At the charge conference the presiding judge also noted areas of
interest that both the State and defense should review.

THE COURT: And then the only other area that I think that
you might want to . . . review is, if you are looking at the
pattern instruction . . . [i]t just says: If you find beyond a rea-
sonable doubt that on or about the alleged date the defendant
intentionally wounded the victim with a deadly weapon and
that the defendant was the aggressor—and then I said—was
the aggressor or used excessive force.

A. Standard of Review

Defendant’s failure to make a timely objection to the jury instructions
requires this Court to review defendant’s assignments of error under
the plain error rule. See State v. Odom, 307 N.C. 655, 660, 300 S.E.2d
375, 378 (1983). “The plain error rule applies only in truly exceptional
cases.” State v. Walker, 316 N.C. 33, 39, 340 S.E.2d 80, 83 (1986). To find
plain error this Court must review the entire record and “must be
convinced that absent the error the jury probably would have reached
a different verdict . . . that the error in question ‘tilted the scales’ and
caused the jury to reach its verdict convicting the defendant.” Id. at 39,
340 S.E.2d at 82 (citation omitted); see also Odom, 307 N.C. at 655, 300
S.E.2d at 378 (explaining plain error).

“

Moreover, our Supreme Court has held that, “ ‘[i]t is the rare case
in which an improper instruction will justify reversal of a criminal
conviction when no objection has been made in the trial court.” ” Odom,
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307 N.C. at 661, 300 S.E.2d at 378 (quoting Henderson v. Kibbe, 431 U.S.
145, 154, 52 L. Ed. 2d 203, 212, (1977)).

B. Defendant as Aggressor

[1] Defendant first contends that the trial court committed plain error
by instructing the jury that a defendant acting in self-defense is guilty
of voluntary manslaughter if he was the aggressor in bringing on the
fight, where the record contains no evidence that defendant was the
aggressor. See State v. Temples, 74 N.C. App. 106, 109, 327 S.E.2d 266,
268 (1985). However, there is sufficient evidence in the record to
suggest that defendant was indeed the aggressor, warranting the given
instruction. As such, we conclude there was no error.

This State has consistently held that a killing may be entirely
excused if, at the time of the killing, the following four elements are
present:

(1) it appeared to defendant and he believed it to be
necessary to kill the deceased in order to save himself from
death or great bodily harm; and

(2) defendant’s belief was reasonable in that the circum-
stances as they appeared to him at the time were sufficient to
create such a belief in the mind of a person of ordinary
firmness; and

(3) defendant was not the aggressor in bringing on the
affray, 7.e., he did not aggressively and willingly enter into the
fight without legal excuse or provocation; and

(4) defendant did not use excessive force, i.e., did not use
more force than was necessary or reasonably appeared to
him to be necessary under the circumstances to protect him-
self from death or great bodily harm.

State v. Norris, 303 N.C. 526, 530, 279 S.E.2d 570, 572-73 (1981). A
defendant is guilty of at least voluntary manslaughter if he was the
aggressor or used excessive force in the affray. Id. An individual is
the aggressor if he “ ‘aggressively and willingly enters into a fight
without legal excuse or provocation.” ” State v. Potter, 295 N.C. 126,
144, 244 S.E.2d 397, 409 (1978) (quoting State v. Wynn, 278 N.C. 513,
519, 180 S.E.2d 135, 139 (1971)). “A person is considered to be an
aggressor . . . when he has ‘provoked a present difficulty by language
or conduct towards another that is calculated and intended to bring
it about.” ” Potter, 295 N.C. at 144 n.2, 397 S.E.2d at 409 n.2.
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The evidence presented at trial establishes that defendant was
the aggressor. All relevant testimony tends to show that Brown did
not initiate the altercation. Brown emerged from behind defendant’s
trailer only after defendant threw Brown’s tools into the yard along
with expletive-laden remarks. Furthermore, in his brief defendant
concedes that the act of throwing the tools in the yard could be
construed by a reasonable jury as an act of provocation.

It is undisputed that “[a] person is entitled under the law of self-
defense to harm another only if he is ‘without fault in provoking,
engaging in, or continuing a difficulty with another.” ” State v. Stone,
104 N.C. App. 448, 451-52) 409 S.E.2d 719, 721 (1991) (quoting State .
Hunter, 315 N.C. 371, 374, 338 S.E.2d 99, 102 (1986) (citation omitted)).
It is evident from the record that attempts were made to restrain
defendant from continuing the altercation with Brown. Defendant
discontinued the affray with Brown only after he had stabbed Brown
who was unarmed. Additionally, defendant was also heard screaming
expletives at Brown and seen standing over Brown with a baseball bat
during the affray.

Sufficient evidence was presented for a reasonable jury to
conclude that defendant was the aggressor and the trial court’s
instruction to the jury was not in error.

Moreover, absent the alleged error it is not probable that the jury
would have reached a different verdict, as there is evidence that
defendant used excessive force. See Odom, 307 N.C. at 660, 300 S.E.2d
at 378 (defining plain error). All relevant testimony indicates that Brown
was unarmed when he was stabbed by defendant. Additionally, attempts
were made to restrain defendant and get him off Brown. Defendant
stated that he stabbed Brown, who was unarmed, in an effort to calm
him down. The evidence clearly demonstrates that defendant used
excessive force in the altercation when he stabbed Brown.

Therefore, we hold that the trial court did not commit error, much
less plain error, in instructing the jury on the aggressor requirement.

C. Duty Not to Retreat

[2] Defendant next contends that the trial court committed plain error
when it failed to instruct the jury ex mero motu that defendant had no
duty to retreat. While the trial court’s failure to include the instruction
on no duty to retreat was erroneous, it was not plain error.
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Our Court has held that “ ‘[w]here the defendant’s or the State’s
evidence when viewed in the light most favorable to the defendant
discloses facts which are “legally sufficient” to constitute a defense to
the charged crime, the trial court must instruct the jury on the
defense.’ ” State v. Beal, 181 N.C. App. 100, 102, 638 S.E.2d 541, 543
(2007) (citation omitted). Ordinarily, a person is not required to retreat
when assaulted in his dwelling or within the curtilage thereof,
“ ‘whether the assailant be an intruder or another lawful occupant of
the premises.’” Id. at 102-03, 638 S.E.2d at 543-44 (quoting State v.
Browning, 28 N.C. App. 376, 379, 221 S.E.2d 375, 377 (1976)). While
the State does not contend that the trial court should have included the
instruction that defendant had no duty to retreat (N.C.P.I, Crim.
308.10) in his charge to the jury, even absent a timely request from
defendant, its omission was not plain error.

Defendant’s second contention is much like that of the defendant
in State v. Morgan, 315 N.C. 626, 340 S.E.2d 84 (1986). In Morgan, the
defendant sought reversal of his first-degree murder conviction on
the ground that the trial court committed plain error by failing to
instruct the jury that the defendant was not obligated to retreat
because he was at his place of business. Id. at 641, 340 S.E.2d at 94.
Not unlike the defendant in Morgan, defendant Effler failed to submit
arequest for special jury instructions “to the effect that he had the right
to stand his ground and repel force with force in his own home [or
curtilage] if he were found not to be the aggressor.” Id. at 642, 340 S.E.2d
at 94. In that case, the North Carolina Supreme Court held that the
failure to give the instruction did not constitute plain error.

The Court recognized that “[i]t has . . . been held that where
supported by the evidence in a claim of self-defense, an instruction
negating defendant’s duty to retreat in his home or premises must be
given even in the absence of a request by defendant.” Id. at 643, 340
S.E.2d at 95 (citing State v. Poplin, 238 N.C. 728, 78 S.E.2d 777 (1953));
State v. Ward, 26 N.C. App. 159, 215 S.E.2d 394 (1975). However, review
of the whole record failed to convince the Court “that absent the error,
the jury probably would have reached a different verdict.” Morgan, 315
N.C. at 647, 340 S.E.2d at 97. Accordingly, the Court held that “the
defendant [had] not carried his burden of showing ‘plain error.’ ” Id.; see
also State v. Lilley, 318 N.C. 390, 348 S.E.2d 788 (1986).

The pattern jury instruction on the issue of retreat reads as follows:

If the defendant was not the aggressor and the defendant
was [in the defendant’s own home] [or] [on the defendant’s
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own premises] [at the defendant’s place of business] the
defendant could stand the defendant’s ground and repel force
with force regardless of the character of the assault being
made upon the defendant. However, the defendant would not
be excused if the defendant used excessive force.

N.C.P.I., Crim. 308.10 (2009) (footnote omitted).

The duty not to retreat in one’s own home or premises is predi-
cated upon the absence of use of excessive force. See State wv.
McCombs, 297 N.C. 151, 2563 S.E.2d 906 (1979). The instructions provided
in the instant case to the jury at trial explained that, if defendant was
found to have used excessive force, he would not be afforded the
right to perfect self-defense and would be guilty of at least voluntary
manslaughter. Morever, the instruction requested by defendant also
indicates that defendant would not be excused of the killing if he
used excessive force. As previously discussed, it was reasonable for
the jury to conclude that defendant used excessive force. Additionally,
there was sufficient evidence for the jury to determine that defendant
was the aggressor in the affray. Neither the instruction given at trial,
nor the instruction sought by defendant on appeal, excuse defendant if
he used excessive force or was the aggressor in the affray. As such,
defendant has not shown that the jury would have reached a different ver-
dict absent the trial court’s refusal to instruct on the duty not to retreat.

Defendant also cites State v. Davis, 177 N.C. App. 98, 627 S.E.2d
474 (2006), for support; however, that case is clearly distinguishable
from the case at bar. In Dawvis, there was evidence to suggest that the
failed instruction on duty not to retreat had a probable impact on the
jury’s finding of guilt. Id. at 101-03, 627 S.E.2d at 477-78. Testimony in
that case tended to show that the defendant “returned fire only after
[the victim] shot at him.” Id. at 103, 628 S.E.2d at 478. The evidence
presented tended to suggest that “defendant was not the initial
aggressor and his right to stand his ground was at least a ‘substantial
feature’ of his defense of self-defense.” Id. The defendant in Dawvis
was found guilty of second-degree murder. Id. Based on the record in
Dawis, the Court explained that “[w]ithout an instruction that defendant
had the right to stand his ground when met with deadly force, the jury
may have believed that defendant acted with malice, requiring it to
return a verdict of guilty of second degree murder.” Id. at 103, 628
S.E.2d at 478. As such, the Court in Davis held that the trial court’s
failure to instruct the jury that the defendant could be found not
guilty by reason of self-defense in its final mandate was prejudicial
error. Id. at 101-02, 628 S.E.2d at 477.
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Viewing the evidence in the present case, we conclude that the
jury would have reached the same verdict if the jury was instructed
that defendant did not have a duty to retreat in the curtilage of his
home. We therefore hold that “defendant has not carried his burden
of showing ‘plain error.’ ” Hunter, 315 N.C. at 647, 340 S.E.2d at 97
(citing Walker, 316 N.C. 33, 390 S.E.2d 80).

II1. Motion to Dismiss

[3] Finally, defendant contends that the trial court erred by denying
defendant’s motion to dismiss because the State failed to present suffi-
cient evidence that defendant was the aggressor or that defendant used
excessive force. We disagree.

Challenges to the sufficiency of the evidence must be viewed in
the light most favorable to the State, “giving the State the benefit of all
reasonable inferences.” State v. Fritsch, 351 N.C. 373, 378-79, 526 S.E.2d
451, 455 (2000) (citing State v. Benson, 331 N.C. 537, 544, 417 S.E.2d 756,
761 (1992). “Contradictions and discrepancies do not warrant dismissal
of the case but are for the jury to resolve.” Id.

Defendant argues that the State failed to present sufficient
evidence to prove that defendant was the aggressor, or that defendant
used excessive force. However, as previously determined in this
opinion, there is ample evidence by which the jury could conclude
that defendant was the aggressor or used excessive force.
Accordingly, we conclude there was no error.

IV. Conclusion

Based on the foregoing, we conclude that defendant received a
fair trial free from error.

No error.

Judges STEELMAN and STEPHENS concur.
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IN THE MATTER OF: S.R. AND N.R.

No. COA10-337
(Filed 7 September 2010)

1. Termination of Parental Rights— appointment of guardian
ad litem for parent—no abuse of discretion

The trial court did not abuse its discretion by not appointing
respondent mother a guardian ad litem sua sponte in a termina-
tion of parental rights proceeding. There was no allegation of
dependency as a ground for termination, no allegation that
respondent mother’s substance abuse and mental health issues
resulted in a diminished capacity or rendered her incompetent to
participate in the proceedings, and nothing in the proceedings
raised a question regarding respondent mother’s competency.

2. Termination of Parental Rights— best interest of the juve-
niles—statutory factors considered—no abuse of discretion

The trial court did not abuse its discretion in terminating
respondent mother’s parental rights where evidence in the record
indicated that the trial court considered all of the statutory factors
under N.C.G.S. § 7B-1110(a) before determining that termination
of parental rights was in the best interest of the juveniles.

Appeal by respondent mother from order dated 23 November
2009 by Judge Rickye McKoy-Mitchell in Mecklenburg County
District Court. Heard in the Court of Appeals 16 August 2010.

Kathleen Arundell Widelski for petitioner-appellee Mecklenburg
County Department of Social Services.

Parker Poe Adams & Bernstein, by Jennifer L. Ma, for
guardian ad litem.

Charlotte Gail Blake for respondent-appellant mother.

BRYANT, Judge.

Where there were no allegations of dependency as a ground for
termination, no allegation that respondent-mother’s substance abuse
and mental health issues resulted in a diminished capacity or rendered
her incompetent to participate in the proceedings, and nothing in the
proceedings raised a question regarding respondent-mother’s compe-
tency, the trial court did not abuse its discretion by not appointing
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respondent-mother a guardian ad litem sua sponte. Further, where
evidence in the record indicates that the trial court considered all of the
statutory factors under N.C. Gen. Stat § 7B-1110(a) before determining
that termination of parental rights was in the best interest of the
juveniles, the trial court did not abuse its discretion.

Facts

This appeal concerns the termination of respondent-mother’s
parental rights to juveniles S.R. and N.R.1 The juveniles have different
fathers. Both fathers’ parental rights were terminated in the trial
court’s order. Neither father appeals.

On 15 November 2006, the Mecklenburg County Department of
Social Services, Youth and Family Services Division (“YFS”), filed a
juvenile petition alleging that S.R. and N.R. were neglected and
dependent juveniles. The petition alleged that YF'S had been involved
with respondent-mother and her children since 2004. In September
2006, YFS received a referral regarding respondent-mother’s mental
health needs, her lack of stable housing and employment, her
substance abuse, and her inappropriate care of the children. YFS
investigated the referral, and respondent-mother agreed to place the
children with her father and stepmother—the children’s maternal
grandparents. However, on 13 November 2006, respondent-mother
removed the children from the grandparents’ home without notifying
YFS. The petition further alleged several incidents in which respondent-
mother failed to seek proper medical care for the children and failed to
provide proper care and supervision for the children.

During the September investigation, respondent-mother admitted
to YF'S that she continued to use illegal drugs, and she was referred
to the McLeod Center Intensive Outpatient Treatment Program. YFS
alleged that respondent-mother continued to test positive while in the
program and was dismissed from it on 8 November 2006. Lastly, the
petition alleged that respondent-mother had been diagnosed with
bipolar disorder but failed to take prescribed medication, had issues
with controlling her anger, and lacked stable housing and employment.

According to the petition, S.R.’s father had been providing child
support to respondent-mother. S.R.’s father admitted to being
arrested in 1996 for selling drugs. At the time the petition was filed,
N.R.’s paternity had not been established, but N.R.’s putative father
lived in Mexico, had not maintained a relationship with N.R., and had

1. Initials have been used throughout to protect the identity of the juveniles.
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not provided financial assistance for the care of N.R. In a nonsecure
custody order entered the same day, the trial court gave YFS custody
of the children, and they were placed with respondent-mother’s great-
grandmother (the children’s great-great-grandmother).

On 22 December 2006, YFS conducted a mediation with respon-
dent-mother and S.R.’s father. By order dated 4 January 2007, the trial
court adjudicated the children neglected and dependent, based on
mediated agreements entered into by respondent-mother and S.R.’s
father. N.R.’s paternity had still not been established at the time of the
adjudication and the putative father did not participate in the proceedings.
In the order, the trial court found that respondent-mother stipulated to
the allegations contained in the mediated agreement, which mirrored
the allegations contained in the juvenile petition.

On the same day, the trial court entered a separate disposition
order, in which it concluded that the permanent plan for the children
was reunification. The trial court kept the children in the custody
of YFS and in the placement with respondent-mother’s great-
grandmother. The parents were awarded supervised visitation.
Respondent-mother’s case plan also required her to: (1) follow
through with all recommendations that resulted from her FI1R.S.T.
(Families in Recovery to Stay Together) assessment; (2) complete
substance abuse and alcohol abuse treatment and maintain sobriety
on an ongoing basis; (3) complete a mental health assessment,
following through with all recommendations, and take any prescribed
medication; (4) complete a domestic violence assessment and follow
through with all recommendations; (5) complete parenting classes;
(6) obtain legal, stable employment; (7) maintain safe, stable, and
appropriate housing for herself and the children; and (8) maintain
regular contact with YFS social worker Brenda Burns.

The trial court held a permanency planning hearing on 2 and 3
October 2007 and entered a corresponding order on 30 November 2007.
At this time, respondent-mother had not complied with any of the
directives in her case plan, and the trial court made the following
finding of fact:

The mother is diagnosed with Bipolar disorder. She missed a
medication appointment in March 2007. YFS has no knowl-
edge of the mother participating in therapeutic services. The
mother has a history of substance abuse. She continued use
of illegal substances while participating in substance abuse
treatment. She was unsuccessfully discharged from treatment
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due to excessive absences. The mother is not currently
engaged in substance abuse treatment. She testified that she
is on a waiting list for treatment in Iredell County. The
mother does not have independent housing.

Again, the trial court ordered respondent-mother to comply with her
case plan. Based on the foregoing, the trial court suspended efforts to
reunify the juveniles with the mother. However, the trial court
declined to order termination of parental rights at that time.

At the permanency planning hearing, YF'S requested that the children
be removed from the placement with respondent-mother’s great-grand-
mother on the grounds that the placement was no longer in the
children’s best interests. The trial court found that YFS had not
provided sufficient information to establish that the children’s place-
ment was contrary to their best interests and therefore ordered the
children to remain with the great-grandmother. At the next three per-
manency planning hearings, conducted on 31 January 2008, 24 April
2008, and 26 June 2008, the circumstances of the case had not changed.
At the time of the fifth permanency planning hearing, held on 31 July
2008, circumstances surrounding the juveniles had started to decline, and
the trial court changed the permanent plan to termination of parental
rights and adoption, while maintaining a concurrent plan of legal
guardianship with a relative. YES was ordered to investigate possible
relative placements. On 7 August 2008, S.R. and N.R. were removed from
the great-grandmother’s home and placed in a foster home.

In September 2008, YFS filed petitions to terminate all three
parents’ rights to S.R. and N.R. The trial court conducted a termination
hearing on 16 and 17 March 2009, 22 May 2009, and 22 and 23 July
2009. The trial court heard testimony from YF'S social worker Brenda
Burns, S.R.’s therapist, Mariah Curran, Ph.D., and N.R.’s therapist,
Lydia Duncan. Respondent-mother testified on her own behalf at the
hearing and also called the great-grandmother as a witness.
Following the hearing, the trial court entered an order on or about 23
November 2009 terminating all three parents’ parental rights. In its
order the trial made the following findings of fact, inter alia, regarding
respondent-mother’s failure to comply with her case plan:

12. As of the end of this trial on 23 July 2009, [respondent-
mother] has not completed an intensive outpatient sub-
stance abuse treatment program. Her testimony was that
she needed to complete a program at Anuvia in order to
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receive her driver’s license, which she has never secured
since her offense in Juvenile Court in 1998.

She intends to complete a substance abuse program at
Anuvia, which is the same program as the Chemical
Dependency Center, where she was enrolled in late 2006
and early 2007. Despite having over two and one half
years to complete this program, [respondent-Jmother has
failed to do so. Substance abuse, the most important
issue in her case plan, remains unaddressed.

At this trial, [respondent-]mother admitted she had not
followed through with [mental health] counseling and
was not taking her medication [for bipolar disorder]. She
testified that she [had] been evaluated at a different men-
tal health center in Rutherford County and had been
given a different diagnosis.

But [respondent-mother] presented no proof she had
been evaluated there and had received a different diagno-
sis. Because she failed to share this information with the
court or her social worker prior to the last day of the trial,
there was no way to verify this information or to deter-
mine if she [was] complying with the recommendations
of those mental health professionals. The mother has
failed to comply with the mental health components of her
case plan.

While her children have been in custody for almost three
years, the mother has reported on two brief periods of
employment. She worked for a dry cleaner in Mooresville
in 2007 and reported at a court hearing in 2008 that she
was going to begin work at an Arby’s restaurant.

At this trial, [respondent-mother] was still unemployed.
She admitted she never actually had a job at Arby’s.

. . . [Respondent-lmother does not have a suitable home
for the children.
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24. Since November 2006, the mother has moved from
Charlotte to Mooresville, to Rowan County, to Forest City
and now back to Charlotte, where she is living with her
great grandmother []. The mother has never resolved the
issue of her unstable housing.

25. The mother has unresolved issues with anger control. At
a visit in the past year, she bought a bag of candy for her
children. When told she could not give the candy to the
children, the mother threw the bag into a trash can in
front of her children and left the visit.

26. More recently, the mother called the social worker and
left an inappropriate message on the worker’s voice mail
box. Had the mother remained in therapy and in contact
with her mental health professionals, this issue may have
been resolved.

The trial court found the existence of the following grounds to
terminate respondent-mother’s parental rights: (1) neglect; (2) will-
fully leaving the juveniles in foster care for more than twelve months
without showing reasonable progress to correct the conditions that
led to removal; and (3) willfully failing to pay a reasonable portion of
the cost of care for the juveniles. In several dispositional findings, the
trial court outlined the children’s placement history, as well as YFS’s
efforts to keep the children in a kinship placement. However, none of
the potential placements were approved, and the trial court found
that the children’s foster parents were interested in adoption. The trial
court then determined that it was in the children’s best interests to
terminate respondents’ parental rights. From this order, respondent-
mother appeals.

On appeal, respondent-mother contends the trial court abused its
discretion by failing (I) to appoint a guardian ad litem for respondent-
mother pursuant to N.C. Gen. Stat. § 7B-1101.1; and (II) to consider
all of the factors set out in N.C. Gen. Stat. § 7B-1110. We note that
respondent-mother does not challenge the trial court’s conclusions that
grounds existed to terminate her parental rights to S.R. and N.R. Nor
does she make any other challenges to the adjudicatory stage of the
termination proceedings. Therefore, the trial court’s adjudication of
grounds for terminating respondent-mother’s parental rights is binding
on appeal.
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1

[1] Respondent-mother first argues the trial court erred by failing to
appoint a guardian ad litem for respondent-mother, pursuant to N.C.
Gen. Stat. § 7B-1101.1(c) (2009), given respondent-mother’s history of
substance abuse, mental health issues, and issues with controlling her
anger. We disagree.

Section 7B-1101.1(c) provides:

On motion of any party or on the court’s own motion, the
court may appoint a guardian ad litem for a parent . . . if the
court determines that there is a reasonable basis to believe
that the parent is incompetent or has diminished capacity and
cannot adequately act in his or her own interest. . . .

Id. “ ‘A trial judge has a duty to properly inquire into the competency
of a litigant in a civil trial or proceeding when circumstances are
brought to the judge’s attention, which raise a substantial question as
to whether the litigant is non compos mentis.’” In re C.G.A.M., 193
N.C. App. 386, 390, 671 S.E.2d 1, 4 (2008) (quoting In re J.A.A., 175
N.C. App. 66, 72, 623 S.E.2d 45, 49 (2005)). However, “the trial court is
not required to appoint a guardian ad litem ‘in every case where sub-
stance abuse or some other cognitive limitation is alleged.”” In re
J.A.A., 175 N.C. App. at 71, 623 S.E.2d at 48 (quoting In re HW., 163
N.C. App. 438,447,594 S.E.2d 211, 216 (2004)). Whether to conduct such
an inquiry is left to the sound discretion of the trial judge. In 7e
C.G.A.M., 193 N.C. App. at 390, 671 S.E.2d at 4 (internal citation omitted).

Respondent-mother contends that the trial court had a duty to
appoint a guardian ad litem sua sponte due to her history of sub-
stance abuse, potentially untreated mental health issues, and issues
controlling her anger, citing In re N.A.L., 193 N.C. App. 114, 666 S.E.2d
768 (2008), in support of her argument. In In re N.A.L., we held that the
trial court abused its discretion by failing to conduct an inquiry as to
whether the mother should have been appointed a guardian ad litem,
where the mother was diagnosed as having Personality Disorder NOS
and Borderline Intellectual Functioning, a Full Scale IQ score of 74, and
problems controlling her anger. Id. at 118-19, 666 S.E.2d at 771-72. After
review of the record in this matter, we find this case distinguishable
from In re N.A.L. and see no abuse of discretion in the trial court’s
failure to appoint respondent-mother a guardian ad litem.

In In re N.A.L., the petitions alleged dependency as a ground for

“@ s

termination and specifically alleged that the mother was “ ‘incapable
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of providing for the proper care and supervision of the minor child.””
Id. at 118, 666 S.E.2d at 771. Here, YFS did not allege dependency as
a ground for termination and there is no allegation that respondent-
mother’s substance abuse and mental health issues resulted in a
diminished capacity or rendered her incompetent to participate in the
proceedings. Further, nothing in the proceedings raised a question
regarding respondent-mother’s competency. The trial court conducted
two pretrial hearings before the termination hearing, and the issue
was never raised. Throughout, respondent-mother demonstrated suf-
ficient competency to attend and participate in hearings, enter into a
mediated agreement regarding the children’s adjudication, enter into
a mediated case plan, and file with the trial court a “Summary of
Concerns” regarding the children’s visits with their maternal grand-
parents. Respondent-mother testified on her own behalf at the termi-
nation hearing, and nothing in her testimony suggests that she was
not competent to participate. Moreover, the record establishes that
respondent-mother was well aware of her problems and of what she
needed to do to resolve them, but showed an unwillingness to coop-
erate. She had been in and out of treatment for several years, and
made little effort during the two-and-one-half-year history of the case.
At the hearing, respondent-mother knew that she needed treatment
for substance abuse, and testified that she intended to enter a treat-
ment program. However, her efforts came too late. Based on the fore-
going, we conclude that the trial court did not abuse its discretion in
not appointing a guardian ad litem sua sponte for respondent-mother.

I

[2] Respondent-mother also argues the trial court abused its discretion
by failing to consider all of the statutory factors before determining
that termination of her parental rights was in the best interest of N.R.
and S.R. We disagree.

After an adjudication determining that grounds existed for termi-
nating parental rights, the trial court determines whether terminating
the parent’s rights is in the juvenile’s best interest. N.C. Gen. Stat.
§ 7B-1110(a) (2009). The statute provides that:

In making this determination, the court shall consider
the following:

(1) The age of the juvenile.
(2) The likelihood of adoption of the juvenile.
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(3) Whether the termination of parental rights will aid in the
accomplishment of the permanent plan for the juvenile.

(4) The bond between the juvenile and the parent.

(5) The quality of the relationship between the juvenile and
the proposed adoptive parent, guardian, custodian, or other
permanent placement.

(6) Any relevant consideration.

N.C.G.S. § 7B-1110(a). We review the trial court’s determination that
a termination of parental rights is in the best interest of the juvenile
for an abuse of discretion. In re Anderson, 151 N.C. App. 94, 98, 564
S.E.2d 599, 602 (2002). “Abuse of discretion exists when the
challenged actions are manifestly unsupported by reason.” Barnes v.
Wells, 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004) (internal
citations and quotation marks omitted).

Section 7B-110 specifies that the trial “court shall consider” each
of the listed factors. “This Court has held that use of the language
‘shall’ is a mandate to trial judges, and that failure to comply with the
statutory mandate is reversible error.” In re Eades, 143 N.C. App. 712,
713, 547 S.E.2d 146, 147 (2001). However, this Court has previously
held that it is not an abuse of discretion for the trial court to omit
a specific written finding on a statutory factor under section
7B-1110(a), so long as it is apparent that the trial court considered all
relevant factors. In re S.C.H., — N.C. App. —, —, 682 S.E.2d 469,
475 (2009), affirmed per curiam, 363 N.C. 828, 689 S.E.2d 858 (2010).
In In re S.C.H., the trial court made specific findings addressing each
statutory factor except for the bond between the parent and juvenile.
See N.C.G.S. § 7B-1110(a)(4). However, this Court stated that, “in light
of the trial court’s findings in its adjudication order that respondents
last provided gifts to S.C.H. in December 2007; that they have not given
any cards or letters to S.C.H.; and that they canceled two of the five vis-
its granted by the trial court in October 2007, it is apparent that the trial
court did consider the bond between respondents and S.C.H.” In re
S.C.H., N.C. App. at , 682 S.E.2d at 475. This Court thus con-
cluded “that the trial court’s findings are not so deficient as to warrant a
conclusion that its determination is manifestly unsupported by reason.” Id.

Respondent-mother cites a recent decision of this Court remanding
for entry of appropriate findings under section 7B-1110(a). In re E.M.,
—N.C. App. —, —, 692 S.E.2d 629, 631 (2010). However, in that case,
we determined that
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the court’s order only reflects consideration of the juvenile’s
age and the permanent plan of adoption. The court’s order
does not consider the likelihood of adoption of the juvenile,
the bond between the juvenile and the parent, or the quality
of the relationship between any prospective adoptive parents,
custodian, or guardian and the juvenile.

Id. After careful review, we find the case before us more factually
analogous to In re S.C.H. than to In re E.M.

Here, the trial court’s order terminating parental rights included
the following findings of fact:

2. [S.R.] was born to [respondent-mother] on 4 June 2002. . . .
[N.R.] was born to [respondent-mother| on 22 September
2004. . ..

55. [Respondent-mother] has moved in with [her great-grand-
mother]. None of [respondent-] mother’s issues that led to
the children coming [into] custody and then to placement
in foster care have been resolved. There is no alternative
other than leaving the children in foster care.

56. Since entering foster care, the children’s attendance at
therapy and response to therapy has improved dramati-
cally. Their demeanor has improved. Both children have
blossomed and their shyness has abated.

65. The children have been in the same foster home place-
ment for over a year. The foster parents are interested in
adopting the children.

Thus, the trial court made findings concerning the age of the juve-
niles, the likelihood of adoption, and whether termination will aid in
the accomplishment of a permanent plan for the juveniles. The trial
court did not make specific findings regarding the bond between
respondent-mother and the juveniles and the bond between the foster
parents and the juveniles in its order terminating respondent-
mother’s parental rights. However, as in In re S.C.R., we find evidence
in the record demonstrates that the trial court considered these
factors in making its dispositional decision.

In its permanency planning review order filed 13 October 2009,
the trial court attached and incorporated by reference the YFS report



112 IN THE COURT OF APPEALS

BUCHANAN v. BUCHANAN
[207 N.C. App. 112 (2010)]

in its findings of fact. The YFS report, in turn, states that the “children
have blossomed since being placed in the foster home and are
bonded with the foster parents. . . . It is apparent that the children and
the foster parents are very bonded with each other.” The report also
details the foster parents’ involvement with the children during therapy
sessions, vacations, educational outings, sports and other extracur-
ricular activities. The YFS report also refers to respondent-mother’s
“persistent inability to display positive emotional connections with the
children during visits[.]” These findings indicate that the trial court
considered the bond between respondent-mother and the juveniles and
the bond between the foster parents and the juveniles.

Thus, although we emphasize that the better practice is for trial
courts to make specific findings related to the factors listed in section
7B-1110(a) in orders terminating parental rights, we conclude “that
the trial court’s findings are not so deficient as to warrant a conclu-
sion that its determination is manifestly unsupported by reason.” In re
S.C.H.,—N.C. App. at —, 682 S.E.2d at 475. Therefore, the trial court
did not abuse its discretion in this regard.

Affirmed.

Judges MCGEE and GEER concur.

KEVIN D. BUCHANAN, EXECUTOR OF THE ESTATE OF KELLY BUCHANAN AND GUARDIAN OF
THE PROPERTY OF TIFFANY HOPE BUCHANAN, A MINOR; KEVIN DAVID BUCHANAN,
InDIVIDUALLY; AND CHRISTOPHER BUCHANAN, INDIVIDUALLY, PLAINTIFFS v. TERESA
HAGY BUCHANAN, DEFENDANT

No. COA09-1085

(Filed 7 September 2010)

1. Wills— plain language unambiguous—no error

The trial court did not err in concluding that defendant
received from decedent’s will an estate for years in decedent’s
house, defendant had exclusive possession of the house, and
plaintiffs received a vested remainder in the same property. The
plain language of the will was unambiguous.
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2. Wills— motion for new trial—properly denied—plain lan-
guage unambiguous

The trial court did not abuse its discretion in denying plaintiffs’
motion for a new trial in a wills case as the trial court properly
found that the terms of the will were unambiguous.

Appeal by plaintiffs from orders entered on 28 December 2006
and 13 April 2009 by Judge W. Erwin Spainhour in Superior Court,
Cabarrus County. Heard in the Court of Appeals 10 February 2010.

Ferguson, Scarbrough, Hayes, Hawkins & DeMay, PA. by
James R. DeMay, for plaintiffs-appellants.

M.T. Lowder & Associates, by Mark T. Lowder, for defendant-
appellee.

STROUD, Judge.

Kevin D. Buchanan, individually, as executor of the estate of Kelly
Buchanan, and as guardian of the property of Tiffany Hope Buchanan,
a minor, and Christopher Buchanan, individually, (collectively
referred to as “plaintiffs”) appeal from a trial court’s order declaring
that Teresa Hagy Buchanan (“defendant”) received an “estate for
years” from decedent’s will and an order denying plaintiffs’ motion for
a new trial. For the following reasons, we affirm the trial court’s orders.

I. Background

Kelly Buchanan (“decedent”) died testate on 9 September 2005.
Decedent was survived by his wife, defendant Teresa Hagy Buchanan,
and his three children, plaintiffs Kevin Buchanan, Christopher
Buchanan, and Tiffany Buchanan, a minor. Tiffany Buchanan, born 12
May 1992, is the only child from decedent’s marriage to defendant.
Plaintiffs are decedent’s adult children from a prior marriage.

On 27 July 2004, decedent executed his “Last Will and
Testament[.]” Upon decedent’s death, his “Last Will and Testament”
was filed for probate with the Superior Court, Cabarrus County. On
21 November 2005, plaintiffs filed suit in Superior Court, Cabarrus
County, seeking a declaratory judgment regarding plaintiffs’ and defendant’s
rights to decedent’s residence. Plaintiffs alleged that following
decedent’s death, defendant moved into his residence at 5750 Flowe
Store Road, in Concord, North Carolina, with her adult daughter,
despite the terms of decedent’s will and plaintiffs’ objections. Plaintiffs
specifically requested the court to determine (1) whether defendant
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was “barred from dissenting to the Will of [decedent] pursuant to
N.C.G.S. § 31A et al[;]” (2) whether defendant had “the right to allow an
adult daughter to live on the premises owned by [plaintiffs;]” and (3)
defendant’s rights to the residence located at 5750 Flowe Store Road,
Concord, Cabarrus County, North Carolina pursuant to Article II of
decedent’s “Last Will and Testament.” On 9 January 2006, defendant
filed an answer to plaintiffs’ complaint. On 28 December 2006, the trial
court entered an order on these matters, finding, inter alia,

6. That the Defendant Teresa Hagy Buchanan received an
Estate for years by the Last Will and Testament of Kelly
Buchanan. Such interest runs until May 12, 2012 (Tiffany
Buchanan’s 20th birthday). The interest may be terminated
earlier provided Tiffany Buchanan is 18 years or older and
graduates from high school.

7. That the Defendant has an exclusive possessory right to
the house and lot at 57560 Flowe Store Road, Concord,
Cabarrus County, North Carolina. The right to possession
includes everything properly appurtenant to, essential or rea-
sonable necessary to the full beneficial use and enjoyment of
the property.

8. That Kelly Christopher Buchanan, Kevin David Buchanan
and Tiffany Hope Buchanan hold a vested remainder interest
in the property. Their possessory right to the property begins
at the termination of the Defendant’s Estate for years.

The trial court went on to order that defendant had received an estate
for years from decedent’s will; defendant had exclusive possessory
right to the subject property during the term of her interest; and
plaintiffs held a vested remainder in the subject property.1

On 8 January 2007, plaintiffs filed a motion for a new trial
pursuant to N.C. Gen. Stat. § 1A-1, Rule 59(a)(7) and (9), arguing that the
verdict entered by the trial court was contrary to law and not supported
by the evidence. Plaintiffs’ primary argument was that it was not
decedent’s intention in his will to give defendant exclusive possessory
rights in the subject property, where decedent’s children—plaintiffs—
had been residing at the time of decedent’s death, but instead it was
decedent’s intention to only to give defendant a “right to live in the

1. The trial court entered an order on 24 April 2006 holding that defendant was
barred from taking an elective share in decedent’s estate, and that order is not a subject
of this appeal.
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home.” By order entered 13 April 2009, the trial court denied plaintiffs’
motion. On 11 May 2009, plaintiffs filed notice of appeal from the trial
court’s 28 December 2006 declaratory judgment order and 13 April 2009
order denying their motion for a new trial.

II. Declaratory Judgment

Plaintiffs first contend that “the trial court committed reversible
error in finding that defendant received an estate for years under the
last will and testament of Kelly Buchanan.” Plaintiffs contend that
there is an ambiguity in decedent’s will. Plaintiffs argue that to
resolve this ambiguity the court must consider the extrinsic circum-
stances surrounding the execution of the will “to effectuate
[decedent’s] intent and interpret the will according to this intent.”
Plaintiffs contend that “the only result supported by the four corners
of the will and the attendant circumstances is that [decedent] desired
that defendant be allowed to remain in the home and serve as a
mother-figure for the minor daughter until the minor became an
adult.” Plaintiffs contend that although defendant may live in the
home to “serve as a mother-figure,” she may not allow any person of
her choosing other than Tiffany to live in the home, although plain-
tiffs may also live with defendant in the home if they so desire.
Plaintiffs conclude that “[a]ll that was conveyed unto defendant by the
will was the simple privilege for defendant to live in the home, not
some exclusive possessory interest such as an estate for years.”

A. Standard of Review

This Court has held that under the Uniform Declaratory
Judgment Act, “the court’s findings of fact are conclusive if supported
by any competent evidence; and a judgment supported by such findings
will be affirmed, even though there is evidence which might sustain
findings to the contrary[.]” Nationwide Mut. Ins. Co. v. Allison, 51
N.C. App. 6564, 657, 277 S.E.2d 473, 475, disc. review dented, 303 N.C.
315, 281 S.E.2d 652 (1981). Thus, “[t]he function of our review is,
then, to determine whether the record contains competent evidence
to support the findings[] and whether the findings support the
conclusions.” Id. The trial court’s conclusions of law are reviewable
de novo. Cross v. Capital Transaction Grp., Inc., 191 N.C. App. 115,
117, 661 S.E.2d 778, 780 (2008) (citation omitted), disc. review
denied, 363 N.C. 124, 672 S.E.2d 687 (2009).
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B. Decedent’s Will

[1] Our Supreme Court has held that “[t]he authority and responsibility
to interpret or construe a will rest solely on the court. Its objective is to
ascertain the intent of the testator, as expressed in the will, when he
made it.” Wachovia Bank & Trust Co. v. Wolfe, 243 N.C. 469, 473, 91
S.E.2d 246, 250 (1956) (citation omitted). An established rule of will
construction is

“that the intention of the testator is the polar star which is to
guide in the interpretation of all wills, and, when ascertained,
effect will be given to it unless it violates some rule of law, or is
contrary to public policy.” Clark v. Connor, 253 N.C. 515, 520, 117
S.E.2d 465, 468 (1960). Pittman v. Thomas, 307 N.C. 485, 299
S.E.2d 207 (1983), stated the well established rule:

“The will must be construed, ‘taking it by its four corners’ and
according to the intent of the testator as we conceive it to be
upon the face thereof and according to the circumstances
attendant.” Patterson v. McCormick, 181 N.C. 311, 313, 107
S.E. 12 (1921). In referring to the “circumstances attendant”
we mean “the relationships between the testator and the
beneficiaries named in the will, and the condition, nature and
extent of [the testator’s] property.” Trust Co. v. Wolfe, 243
N.C. 469, 473, 91 S.E.2d 246, 250 (1956).

Pittman, 307 N.C. at 492-93, 299 S.E.2d at 211. Hollowell v.
Hollowell, 333 N.C. 706, 712, 430 S.E.2d 235, 240 (1993). However, “[i]f
the terms of a will are set forth in clear, unequivocal and unambigu-
ous language, judicial construction is unnecessary[.]” Morse v.
Zatkiewiez, 5 N.C. App. 242, 246, 168 S.E.2d 219, 223 (1969). (citing 1
Wiggins, Wills and Administration of Estates in N. C., § 132, pp. 396,
397, and cases therein cited); see Wachovia, 243 N.C. at 474, 91 S.E.2d
at 250 (“the attendant circumstances [of the will] are to be considered
where the language is ambiguous, or of doubtful meaning.” (citation
and quotation marks omitted)).

The relevant portions of decedent’s will state:
ARTICLE I

After complying with the prior provisions of this my LAST WILL
AND TESTAMENT, I hereby direct that my wife, TERESA HAGY
BUCHANAN, shall have the right to live in my house and lot
located at 5750 Flowe Store Road, Concord, Cabarrus County,
North Carolina 28025, until such time as my daughter, TIFFANY
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HOPE BUCHANAN, attains the age of eighteen (18) (not to
exceed twenty (20) years of age) and is graduated from high
school.

ARTICLE IV

After complying with the prior provisions of this my LAST
WILL AND TESTAMENT, I hereby will, devise and bequeath all of
my property of every sort, kind and description, both real and
personal, equally unto my children, KELLY CHRISTOPHER
BUCHANAN, KEVIN DAVID BUCHANAN, and TIFFANY HOPE
BUCHANAN, share and share alike, to have and to hold the same,
absolutely and forever.

I specifically and intentionally make no further provisions for
my wife, TERESA HAGY BUCHANAN, other than hereinabove
provided.

ARTICLE V

If my daughter, TIFFANY HOPE BUCHANAN, is a minor as
defined by the laws of the State of North Carolina at the time of
my death, I hereby appoint KEVIN DAVID BUCHANAN, my son,
guardian of the person and property of said minor child, and said
guardian shall have exclusive control of the person, custody,
care, and property of said minor child. I direct that no bond or
other undertaking be required of said guardian for the performance
of the duties of such office.

This Court has held that “[e]very estate which by the terms of its
creation must expire at a period certain and prefixed by whatever
words created, is an estate for years.” Gurtis v. Sanford, 18 N.C. App.
543, 545, 197 S.E.2d 584, 586 (1973) (quoting Webster's Real Estate
Law in North Carolina, § 65, p. 79); King v. Foscue, 91 N.C. 116,
119-20 (1884) (“an estate for years,” is defined as, “an estate for a def-
inite period of time[.]”); Nokes v. Shaw, 1 N.C. 576, 579 (1803) (“every
estate by whatever words created, that has a certain commencement
and certain ending, is an estate for years”). The tenant in an estate for
years has the right to possession and enjoyment of the property
conveyed “in the absence of anything in the deed indicating a contrary
intention, [and] carries with it everything properly appurtenant to,
that is, essential or reasonably necessary to the full beneficial use and
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enjoyment of the property conveyed.” Rickman Mfg. Co. v. Gable,
246 N.C. 1, 15, 97 S.E.2d 672, 681 (1957). “An estate is vested when
there is either an immediate right of present enjoyment or a present
fixed right of future enjoyment.” Joyner v. Duncan, 299 N.C. 565, 569,
264 S.E.2d 76, 82 (1980) (citation omitted). “A vested remainder is a
present fixed right in the remainderman to take possession upon the
natural termination of the preceding estate with no conditions precedent
imposed on the time for the remainder to vest in interest.” Id. (citing
Chas. W. Priddy & Co. v. Sanderford, 221 N.C. 422, 424, 20 S.E.2d
341, 343 (1942) (stating that a “remainder is vested, when, throughout
its continuance, the remainderman and his heirs have the right to the
immediate possession whenever and however the preceding estate is
determined; or, in other words, a remainder is vested if, so long as it
lasts, the only obstacle to the right of immediate possession by the
remainderman is the existence of the preceding estate; or, again, a
remainder is vested if it is subject to no condition precedent save the
determination of the preceding estate.”)).

Here, Article II of decedent’s will directs that defendant “shall
have the right to live in my house . . . until such time as my daughter,
TIFFANY HOPE BUCHANAN, attains the age of eighteen (18) (not to
exceed twenty (20) years of age) and is graduated from high school.”
As the plain language of decedent’s will is “clear, unequivocal, and
unambiguous” we need not apply “judicial construction” or look to
“the attendant circumstances” to determine decedent’s intent. Morse,
5 N.C. App. at 246, 168 S.E.2d at 223; Wachovia, 243 N.C. at 474, 91
S.E.2d at 250. Article II of decedent’s will sets forth a certain period
that defendant’s “right to live” in the subject property must expire,
which is the date when Tiffany Buchanan has attained the age of 18
and graduated from high school, but not beyond age twenty.
Therefore, defendant received an estate for years from decedent’s
will in the subject property. See Gurtis, 18 N.C. App. at 545, 197
S.E.2d at 586.

Plaintiffs argue that the fact that decedent’s will made a “testa-
mentary recommendation” of plaintiff Kevin Buchanan as guardian of
the person and property of Tiffany demonstrates an intent to grant
plaintiff Kevin Buchanan the right to live in the home with Tiffany. See
N.C. Gen. Stat. § 35A-1225 (2005). We note that N.C. Gen. Stat.
§ 35A-1225 provides that a parent may make a recommendation for
guardianship of a minor child upon a parent’s death, although this
recommendation would only become relevant if defendant were to
abandon Tiffany or to die while Tiffany is still a minor. See N.C. Gen.
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Stat. § 35A-1220 (2005). However, we see no provision in Chapter 35A,
Article 6 which would indicate that a guardianship recommendation
also confers aright for the potential guardian to reside in the same home
with the minor child, particularly when the child is still in the care of
her natural guardian, her mother.

Article IV states that decedent devises “all of [his] property of
every sort, kind and description, both real and personal, equally unto
[plaintiffs],” which would include decedent’s house at “56750 Flowe
Store Road.” We hold that this portion of decedent’s will is also
unambiguous. Morse, 5 N.C. App. at 246, 168 S.E.2d at 223; Wachovia,
243 N.C. at 474, 91 S.E.2d at 250. Decedent could not bequest a
present possessory estate to any other person in the subject property,
as Article II of his will had already given an estate for years to defendant
in the subject property. However, decedent’s will does give a present
fixed right to plaintiffs in the subject property as remaindermen.
Also, there are no conditions or obstacles to plaintiffs’ immediate
possession following the natural termination of defendant’s preceding
estate for years. Therefore, by the terms of the decedent’s will, plain-
tiffs received a vested remainder in the subject property. See Joyner,
299 N.C. at 569, 264 S.E.2d at 82; Chas. W. Priddy & Co., 221 N.C. at
424, 20 S.E.2d at 343. Accordingly, we overrule plaintiffs’ arguments.

Plaintiffs also contend that the phrase “the right to live in my
home” in Article II of decedent’s will is ambiguous when considered
with “the language in Article IV where [decedent] specifically and
intentionally makes no further provisions for defendant.” (Emphasis
in original.) However, although decedent’s will says it makes “no further
provisions for defendant[,]” the will did previously make “provision for
defendant” by the present possessory interest of an estate for years in
the subject property. Therefore, when Article IV is read in context
with Article II, decedent’s will merely specifies that beyond the estate
for years in the subject property, decedent “specifically and
intentionally [made] no further provisions” for defendant in his will.
Therefore, plaintiffs’ argument is overruled. We hold that the evidence
supports the trial court’s findings and those findings support the trial
court’s conclusions that defendant received from decedent’s will an
estate for years in decedent’s house, defendant has exclusive possession,
and plaintiffs received a vested remainer in the same property.
Nationwide Mut. Ins. Co., 51 N.C. App. at 657, 277 S.E.2d at 475.
Accordingly, we affirm the trial court’s declaratory judgment.
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III. Motion for a New Trial

[2] Plaintiffs also contend that the trial court abused its discretion in
denying plaintiffs’ motion for a new trial pursuant to Rule 59(a)(7) and
(9). The standard of review for denial of a N.C. Gen. Stat. § 1A-1, Rule
59 (2005) motion is well-settled:

According to Rule 59, a new trial may be granted for the reasons
enumerated in the Rule. By using the word may, Rule 59 expressly
grants the trial court the discretion to determine whether a new
trial should be granted. Generally, therefore, the trial court’s
decision on a motion for a new trial under Rule 59 will not be
disturbed on appeal, absent abuse of discretion.

Greene v. Royster, 187 N.C. App. 71, 77-78, 6562 S.E.2d 277, 282 (2007)
(citations, quotation marks, brackets, and footnote in original omitted).
Plaintiffs argue that the trial court’s findings were insufficient as
there was “no evidence, either from the four corners of the will or the
attendant circumstances, to support a finding that [decedent]
intended for defendant to possess the 5750 Flowe Store Road property
to the exclusion of plaintiff Kevin Buchanan[,]” and “[t]he trial court
failed to make any finding relating to the intent of [decedent] or the
attendant circumstances surrounding the execution of the will.”
(Emphasis in original.)

As stated above, the Court need not look to the “the attendant
circumstances” to determine decedent’s intent “if the terms of a will
are . . . clear, unequivocal and unambiguous|.]” Morse, 5 N.C. App. at
246, 168 S.E.2d at 223. We have already determined that the trial court
properly found that the language of the will was unambiguous.
Therefore, plaintiffs’ argument is overruled. Accordingly, we hold the
trial court did not abuse its discretion in denying plaintiffs’ motion for a
new trial.

IV. Conclusion

We affirm the trial court’s declaratory judgment holding that
defendant received from decedent’s will an estate for years in the
subject property, that her possessory right during the estate for years
is exclusive, and plaintiffs received from decedent’s will a vested
remainder in the subject property. We also affirm the trial court’s denial
of plaintiffs’ motion for a new trial.

AFFIRMED.

Judges BRYANT and ELMORE concur.
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DORIS-MARIE MARTIN, PLAINTIFF V. RUSSELL M. MARTIN, DEFENDANT

No. COA09-1454
(Filed 7 September 2010)

1. Divorce— alimony—modification of alimony—change of cir-
cumstances—dependant spouse—no error

The trial court did not err in concluding that plaintiff was
entitled to an increase in monthly alimony payments from defend-
ant. The trial court’s findings of fact were supported by competent
evidence, and those findings supported the conclusion that a change
of circumstances required modification of the alimony order.

2. Attorney fees— modification of alimony—dependant
spouse —No error

The trial court did not err in concluding that plaintiff was
entitled to attorney fees pursuant to N.C.G.S. § 50-16.4. Plaintiff
was the dependent spouse, entitled to a modification of alimony,
and did not have sufficient means to defray necessary expenses
as her current expenses outweighed her income.

3. Costs— expert witness fees—modification of alimony—
dependant spouse—error

The trial court erred in awarding plaintiff expert witness fees
in a modification of alimony case. Plaintiff’s expert was not
subpoenaed to testify and there is no statutory authority in
N.C.G.S. § 50-16.4 for the imposition of expert fees.

Appeal by defendant from judgment entered 21 November 2008
by Judge Marvin P. Pope, Jr., in Buncombe County District Court.
Heard in the Court of Appeals 15 April 2010.

Gum, Hillier & McCroskey, PA., by Howard L. Gum, and Carter
& Kropelnickt, PA., by Steven Kropelnicki, Jr., for plaintiff.

The McDonald Law Office, PA., by Diane K. McDonald, for
defendant.
ELMORE, Judge.

This appeal stems from Doris-Marie Martin’s (plaintiff) alimony
modification request and subsequent order, entered 21 November 2008,
which increased Russell M. Martin’s (defendant) alimony obligation to
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$4,400.00 a month. Plaintiff and defendant were divorced on 1 April
1983. Following the divorce, the parties entered into a consent judg-
ment on 30 April 1984 (1984 judgment) which, among other things,
required defendant to pay monthly alimony in the amount of $2,425.00
to plaintiff until death or her remarriage and to continue carrying life
insurance with plaintiff as the beneficiary. On May 1990, pursuant to the
1984 judgment, defendant’s obligation was reduced to $1,540.50 a
month after he satisfied the indebtedness on the marital home.

On 11 December 1998, plaintiff filed a motion to modify the prior
order, requesting an increase in monthly payments because her
income was not sufficient to meet her reasonable and necessary
expenses. On 5 May 1999, defendant responded in opposition to an
increase in alimony with a request to reduce the alimony obligation.
The court modified the alimony order on 17 April 2001 (2001 order),
requiring defendant to pay $2,600.00 a month. On 26 February 2007,
defendant filed a motion to reduce the amount of alimony resulting
from the 2001 modification and to reduce the amount of life insurance
he was required to carry under the 1984 judgment. Plaintiff filed a
motion to increase the alimony award, citing a substantial change in
circumstances, on 31 July 2008. On 21 November 2008, the trial court
granted plaintiff’s request for an increase in alimony, awarded her
attorneys’ fees, and held that the remaining portions of the 2001 order
were to remain in full effect. Defendant now appeals.

I. Modification of 2001 Order

[1] Defendant first argues that the trial court erred when it concluded
that plaintiff was entitled to an increase in monthly alimony payments.
According to N.C. Gen. Stat. § 50-16.9, an alimony award “may be
modified or vacated at any time, upon motion in the cause and a showing
of changed circumstances by either party or anyone interested.” N.C.
Gen. Stat. § 50-16.9 (2009). In general, the change of circumstances
required for modification of an alimony order “must relate to the financial
needs of the dependent spouse or the supporting spouse’s ability to
pay.” Rowe v. Rowe, 305 N.C. 177, 187, 287 S.E.2d 840, 846 (1982). A
court should also consider the sixteen factors listed in N.C. Gen. Stat.
§ 50-16.3A(c) when considering modification of an alimony order;
among those factors are the relative earnings of the spouses and
relative needs of the spouses. Swain v. Swain, 179 N.C. App. 795, 800,
635 S.E.2d 504, 507 (2006). “Decisions regarding the amount of the
alimony are left to the sound discretion of the trial judge and will not be
disturbed on appeal unless there has been a manifest abuse of that
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discretion.” Bookholt v. Bookholt, 136 N.C. App. 247, 249-50, 523 S.E.2d
729, 731 (1999) (citation omitted), superseded by statute in part, N.C.
Gen. Stat. § 50-16.9(b) (2009).

Defendant states that the trial court erred in numerous findings
of fact because they were not supported by evidence. Specifically, he
claims that findings of fact pertaining to his net worth, plaintiff’s
expenses, and plaintiff’s income were not supported by evidence, and as
such the trial court’s conclusion of law that “changed circumstances”
exist is in error. We consider each of these findings of fact in turn below,
but we first consider defendant’s overall arguments regarding the trial
court’s order.

Regarding his net worth analysis, defendant argues that his
income is limited to Social Security, an annuity, and a retirement
account that is depleting rather quickly. He claims that he will not
have the ability to pay an increase in alimony. However, evidence
presented at trial showed that defendant still had $263,709.00 in a
Merrill Lynch retirement account and that he had elected to take a dis-
tribution of $123,000.00 for 2008. According to finding of fact 38,
defendant has a total of $6,763.00 in expenses per month or $81,156.00
in expenses per year. The court also found in finding of fact 39 that half
of that amount, $3,382 monthly or $40,578.00 yearly, should be considered
the expenses of defendant’s current spouse. As such, defendant
received $82,422.00 more from the distribution of his retirement
account than was necessary to cover his expenses. We decline therefore
to hold that the trial court erred in its conclusion that defendant’s
“excess expenditures were voluntary on the part of the defendant, and
unreasonable in view of his obligation to pay alimony to the plaintiff.”

Concerning plaintiff’s expenses, defendant argues that the
increases in plaintiff’s needs stem from two “unexplained” mortgages
on her home and her choice not to obtain full-time employment.
However, the evidence presented at trial regarding the mortgages
showed that plaintiff (1) refinanced her home to pay off the first
mortgage on the home and to meet increases in taxes, insurance, and
maintenance on the 36-year-old home; and (2) borrowed from equity to
make repairs to the home after a tree fell on it. Plaintiff presented
evidence that the home needed a new boiler system, which cost over
$15,000.00, and also produced receipts for 2008 showing that she spent
over $15,000.00 in maintenance, which includes the amount for repair
from the fallen tree.
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As to plaintiff’s employment status, the evidence presented at
trial showed that she had to miss time from work after the city
condemned her home in order to “contend with the inordinate
amount of time necessary for dealing with her insurance company,
city building inspectors, contractors, roofers, painters and the other
multitude of people need [sic] to get her house repaired[.]” As she
prepared to return to work, she “broke two toes, one on each foot,
and her doctor kept her out of work for several more weeks|.]” These
circumstances resulted in plaintiff’s income being substantially less
in 2008.

Having addressed defendant’s general arguments, we now turn to
his arguments concerning specific findings of fact in the trial court’s
order modifying alimony.

Defendant alleges that the court erred in finding of fact 5, which
states that the 1984 judgment provided that his alimony obligation
“be reduced once he had discharged the indebtedness encumbering
the residence of the Plaintiff[.]” Evidence presented by plaintiff showed
that the mortgage was paid off by a second mortgage, which increased
the debt on the house in order to pay for necessary repairs, and which
was found to be “necessary and reasonable” by the trial court in the
2001 order. As such, this assignment of error is overruled.

Defendant next challenges finding of fact 7, which states that
plaintiff and defendant “equally” divided their marital property as
part of the 1984 judgment. Defendant is correct that there appears to
be no evidence in the record that supports a description of the
distribution as “equal” (in the sense of half to one party and half to
the other); however, aside from this inaccurate adverb, the rest of the
finding of fact is supported by the evidence.

Defendant’s challenge to finding of fact 16 asserts that no
evidence exists to support plaintiff’s expert’s (Foster Shriner, CPA)
discovery responses about the amount of defendant’s discretionary
income. However, later in his brief, defendant concedes that “[t]he
information contained in finding of fact #16 is from Mr. Shriner’s
testimony.” Defendant’s argument therefore seems to be questioning
not the existence but rather the validity of the evidence to support
finding of fact 16. As we have previously held, “findings of fact are
conclusive on appeal if there is evidence to support them, even
though evidence may sustain findings to the contrary.” Cox v. Cox, 33
N.C. App. 73, 75, 234 S.E.2d 189, 190 (1977). Since competent evidence
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in support of finding of fact 16 was presented to the court, this finding
is not in error.

Defendant challenges finding of fact 22 on the basis that it does
not accurately represent the evidence. Finding 22 states that defendant’s
2008 annual income will total a minimum of $195,032.00: $24,129.00
from Social Security benefits, $47,883 from his Met Life annuity, and
$123,000.00 in payments from his retirement distribution. Defendant
testified to the existence and exact amounts of each of these payments,
and as such, there is no error in the trial court’s determination of his
annual income in finding of fact 22.

Defendant next challenges finding of fact 30, which states that he
is under no legal obligation to provide support for his adult son, and
therefore the mortgage payments that defendant makes on the
condominium his son lives in should not be considered in defendant’s
reasonable monthly expenses. Defendant testified that he and his
wife bought the property to give his son a place to live. However, no
evidence was presented to show that defendant was under any legal
obligation to do so. As the support of his adult son is a discretionary
expense, the trial court did not err in finding that the mortgage pay-
ment and condominium fee should not be considered in defendant’s
reasonable monthly expenses.

Finding of fact 32 states that the appraised value of defendant’s
property on Abingdon Way was $1,419,500.00. Plaintiff’s appraisal
value as presented to the court was actually $1,417,500.00, and the
house in fact sold for $1,250,000.00. As above, defendant is correct that
this finding of fact reflects a slight error in compiling the evidence
presented; and, again, this finding of fact is correct with the exception
of what is, essentially, a typo.

Defendant next challenges finding of fact 40, which states that
Magic Mountain Press, a publishing company established by defendant
and his current wife, has lost money all but one year of its existence,
and that those losses are funded solely by defendant and his stated
income. Defendant’s wife’s testimony adequately support these assertions,
and as such, this finding is supported by competent evidence.

Defendant next asserts that finding of fact 42, which states that
defendant has sold a boat, two cars, and a time share in Hilton Head,
is not “an accurate statement” of his downsizing efforts. Defendant
explicitly testified to each of these facts, and his testimony is
competent evidence to support the finding.
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Defendant next challenges finding of fact 44, which is a recitation
of defendant’s current assets and liabilities. As the finding specifically
states that defendant’s net worth was determined “based upon the
testimony of the Defendant and Foster Shriner, CPA, Plaintiff’s
expert, and the evidence presented,” we again find the defendant’s
challenge to be to the validity of the evidence, rather than to its
existence. As such, this assignment of error is overruled.

Defendant next challenges finding of fact 48, which states that
plaintiff received unemployment benefits from December 2002 until
2004. Specifically, he argues that the finding of fact is in error because it
does not specify the exact amount of benefits she received, a detail that
defendant asserts renders the finding “not an accurate statement of the
evidence|.]” The trial court’s failure to provide defendant’s desired level
of specificity in its findings of fact—findings that are so clearly sup-
ported by the evidence that defendant cites them in his own brief—
does not constitute an error by the trial court. This assignment of error
is overruled.

Defendant next challenges finding of fact 52, which states that
plaintiff’s employment income will be lower in 2008 than in previous
years. Defendant states that the reasons given for the lower income
by the trial court are not an accurate statement of the evidence.
However, each portion of finding of fact 52 was testified to by plain-
tiff, with little contradictory evidence presented by defendant. The
trial court did not err by basing this finding of fact on the evidence.

Defendant next challenges findings of fact 58 and 59, which
summarize plaintiff’s living expenses. Defendant’s sole argument on
this point is that the trial court erred in finding that a mortgage pay-
ment of $1,886.00 is “consistent with the marital standard of living.”
Defendant does not elaborate on this argument further, and we
decline to construct an argument for him on the point.

Defendant next challenges three of the lettered subsections of
finding of fact 60, which recites various items of evidence regarding
plaintiff’s current expenses. Subsection g states that plaintiff lives in the
former marital home and has done so for thirty-six years, and that a
“significant portion” of her monthly expenses comes from her housing
costs. Defendant acknowledges that this is an “accurate statement of
the evidence as to what the Plaintiff has done,” but disputes that such
an amount is “reasonable.” As the finding of fact does not characterize
the expenses as “reasonable,” this argument is irrelevant. Next, defendant
challenges the portion of subsection i that states that the balance due
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on plaintiff’s home equity line of credit is approximately $46,814.00,
and that plaintiff “has consistently paid $1,000 a month toward reducing
the balance of the equity line.” Defendant argues that plaintiff testified
that she was going to receive $30,000.00 credit toward that line, reducing
it to $16,000.00. Plaintiff in fact testified that she hoped to be able to put
that money toward the line of credit. Further, we note that, again,
defendant does not argue that this finding of fact is incorrect, but rather
that it does not contain all the information he would prefer it included;
this, again, does not constitute error. Finally, defendant challenges
subsection K’s finding that plaintiff needs $300.00 per month to maintain
the home. Defendant’s sole support for his argument that this is
incorrect comes from one line from plaintiff’s testimony, namely: “I
don’t have a lot of maintenance for the home.” Defendant does not
address the specific figures the trial court accurately lays out in this find-
ing of fact that support the $300.00 a month figure, or suggest that
evidence does not support those figures. As such, we overrule this
assignment of error.

Defendant next challenges finding of fact 65, which summarizes
various pieces of testimony by Foster Shriner, plaintiff’s expert. As
before, however, plaintiff does not argue that the finding of fact is not
supported by competent evidence—indeed, he recites the relevant
testimony in his brief—but instead challenges the validity of the
evidence. As before, we overrule this assignment of error.

Finally, defendant’s challenges to findings of fact 64, 67, 68, 69, 70,
and 72 and conclusions of law 83, 84, and 85 are based on this Court
holding that previous findings of fact are invalid. As we have declined
to do so, these assignments of error are overruled.

II. Attorneys’ Fees

[2] Defendant argues that the trial court erred when it concluded that
plaintiff was entitled to attorneys’ fees because no statutory authority
exists for the award. On the contrary, according to N.C. Gen. Stat.
§ 50-16.4, a court may award attorneys’ fees to the dependent spouse
when “a dependent spouse would be entitled to alimony . ...” N.C. Gen.
Stat. § 50-16.4 (2009). Further, “an award of counsel fees is appropriate
whenever it is shown that the spouse is, in fact, dependent, is entitled to
the relief demanded, and is without sufficient means whereon to
subsist during the prosecution and defray the necessary expenses
thereof.” Fungaroli v. Fungaroli, 53 N.C. App. 270, 273, 280 S.E.2d 787,
790 (1981). This also extends to appeals in which the supporting spouse
is the appellant. Id. In this case, plaintiff is the dependent spouse,
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entitled to a modification of alimony, and she does not have sufficient
means to defray necessary expenses as her current expenses outweigh
her income. Accordingly, the trial court was correct to award attorney’s
fees to plaintiff.

III. Expert Witness Fees

[3] Defendant also argues that the trial court erred when it concluded
that plaintiff was entitled to expert witness fees. Plaintiff concedes
that her expert was not subpoenaed to testify and that the court could
not award expert witness fees for his testimony. It is also important
to note there is no statutory authority in N.C. Gen. Stat. § 50-16.4 for
the imposition of expert fees. Accordingly, we hold that the trial court
committed error.

IV. Remaining Portions of the 2008 Order

Defendant also argues that the trial court erred when it decreed
that all remaining portions of the 21 November 2008 order remained in
full force and effect. Specifically, defendant claims that finding of fact 6
is not supported by evidence. However, finding of fact 6 is supported
by the testimony of plaintiff’s expert, who stated that the cash surren-
der value could be used to pay the premiums. Further, the life insurance
policy is necessary to ensure the alimony payments to plaintiff if
defendant were to pass away. Accordingly, we affirm.

V. Conclusion

We reverse the trial court’s order as it concerns expert witness
fees, but affirm in all other regards.

Reversed in part, affirmed in part.

Judges BRYANT and ERVIN concur.
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TIMOTHY R. WADDELL, INDIVIDUALLY AND AS ADMINISTRATOR OF THE ESTATE or JILL J.
WADDELL, DECEASED, AND WILLIAM WAYNE JAMESON, As GUARDIAN AD LITEM OF
EMILY WADDELL, A MINOR CHILD, AND REID WADDELL, A MINOR CHILD, PLAINTIFFS V.
METROPOLITAN SEWERAGE DISTRICT OF BUNCOMBE COUNTY, TYCOLE
ENTERPRISES, LLC, CIVIL DESIGN CONCEPTS, P.A., JUDITH W. DAWKINS,
REALTY EXECUTIVES WNC, INC., KEITH VINSON, anp WAIGHTSTALL
MOUNTAIN, LLC, DEFENDANTS

No. COA09-620-2

(Filed 7 September 2010)

1. Costs— appeal—taxed against plaintiffs’ counsel—failure to
submit complete record

The costs of plaintiffs appeal from the trial court’s order
granting summary judgment in favor of two defendants was taxed
against plaintiffs’ counsel, personally. Plaintiffs’ counsel failed to
include in the record on appeal the orders of the trial court
disposing of plaintiffs’ claims against the other defendants to
show that the orders granting summary judgment in favor of
defendant-appellees were final judgments.

2. Negligence— contributory negligence—summary judgment
proper

The trial court did not err by granting summary judgment in
favor of defendants on plaintiffs’ negligence claim arising out of
a fatal sledding accident. The evidence presented at the summary
judgment hearing clearly established that plaintiffs’ decedent was
contributorily negligent in sledding down a hill and colliding with
an open and obvious above-ground manhole.

Appeal by plaintiffs from orders entered 7 and 8 October 2008 by
Judge J. Marlene Hyatt in Buncombe County Superior Court. Heard in
the Court of Appeals 4 November 2009. Opinion filed 22 December
2009. Motion to amend record on appeal and withdraw opinion
allowed. The following opinion supersedes and replaces the opinion
filed 22 December 2009.

Motley Rice LLC, by John D. Hurst; and Wallace and Graham,
PA., by Michael B. Pross, for plaintiff-appellants.

Little & Little, PLLC, by Cathryn M. Little, for defendant-
appellee Metropolitan Sewerage District of Buncombe County.
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Van Winkle, Buck, Wall, Starnes and Davis, PA., by W. James
Johnson and Matthew W. Kitchens for defendant-appellee Civil
Design Concepts, PA.

STEELMAN, Judge.

Where the evidence presented at the summary judgment hearing
clearly established that Ms. Waddell was contributorily negligent in
sledding down a hill and colliding with an open and obvious above-
ground manhole, the trial court did not err in granting summary
judgment in favor of MSD and CDC.

1. Factual and Procedural Background

On 30 November 2004, Timothy and Jill Waddell purchased a
home in Arden, Buncombe County, North Carolina. Following a
snowfall of approximately three inches on 29 January 2005, Ms.
Waddell went outside with her children to play in the snow, using an
inner tube to slide down a 100 to 150 foot hill. The inner tube used by
Ms. Waddell rotated, resulting in her going down the hill backwards.
She collided with a sewer manhole that was elevated approximately
one and a half feet above ground on the uphill side and approximately
two and a half feet above the ground on the downhill side, and
suffered injuries resulting in her death.

On 30 December 2005, Timothy Waddell, individually and as
Administrator of the Estate of Jill Waddell, and William Jameson as
Guardian ad litem of Emily and Reid Waddell (collectively, plaintiffs)
filed this action seeking monetary damages as a result of the death of
Ms. Waddell. A second amended complaint was filed on 23 January
2007. The complaint alleged negligence and gross negligence against
numerous defendants based upon a variety of legal theories as follows:
(1) Metropolitan Sewerage District of Buncombe County (MSD) for
negligence in the design and approval of the sewer, failing to maintain
its sewer easement in a safe condition, and failing to warn of and
conceal the manhole that protruded two and a half feet above the
ground; (2) TyCole Enterprises, LLC, for negligence in the design and
implementation of the grading of the area; (3) Waightstill Mountain, LLC
and Keith Vinson for negligence in the development of the subdivision,
and in the hiring and supervising of the design and installation of the
manhole; (4) Civil Design Concepts, PA. (CDC) for negligence in the
design and engineering resulting in a manhole that protruded two and a
half feet above the ground and for failing to warn of the dangerous
condition; (5) Judith Dawkins for negligence as a realtor for failure to
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warn as to the dangers of the manhole that protruded two and a half feet
above the ground; and (6) Realty Executives WNC, Inc. for negligence
based upon the conduct of Judith Dawkins. Plaintiffs also alleged claims
for wrongful death, negligent infliction of emotional distress, nuisance,
punitive damages, and equitable relief.!

On 3 September 2008, MSD moved for summary judgment on all
liability issues. That same day, all defendants filed a joint motion for
summary judgment based upon plaintiff’s contributory negligence. On
10 September 2008, CDC separately moved for summary judgment. On 7
and 8 October 2008, the trial court granted summary judgment in favor
of CDC and MSD, respectively. Plaintiffs appealed.

The record on appeal failed to contain any orders or dismissals
which established that McGill Associates, P.A., Hutchinson-Biggs &
Associates, Inc., T & K Utilities, Inc., Design Associates, and
Waightstill Mountain Property Owners Association, Inc. had been dis-
missed from the case. The record also failed to contain any ruling as
to the joint motion for summary judgment with regards to TyCole
Enterprises, LLC, Judith Dawkins, Realty Executives WNC, Inc.,
Keith Vinson, and Waightstill Mountain, LLC. Consequently, this
Court dismissed the appeal as interlocutory because the orders grant-
ing summary judgment in favor of MSD and CDC did not dispose of
all the claims and defendants, leaving further matters for resolution by
the trial court. Plaintiffs made no argument as to the existence of a sub-
stantial right and the record did not contain a Rule 54(b) certification.

On 11 January 2010, plaintiff filed a motion to amend the record
on appeal to include the orders of the trial court disposing of the
claims against the remaining defendants to show that the orders
granting summary judgment in favor of CDC and MSD were final judg-
ments. We allow this motion to amend to include in the record the
orders voluntarily dismissing McGill Associates, P.A., Hutchinson-
Biggs & Associates, Inc., T & K Utilities, Inc., Design Associates, and
Waightstill Mountain Property Owners Association, Inc., and the
orders granting summary judgment in favor of TyCole Enterprises,
LLC, Judith Dawkins, Realty Executives, Keith Vinson, and Waightstill
Mountain, LLC.

[1] “It is the duty of the appellant to ensure that the record is complete.”
Hicks v. Alford, 156 N.C. App. 384, 389, 576 S.E.2d 410, 414 (2003). Rule
9(a)(1)(j) of the North Carolina Rules of Appellate Procedure provides

1. Plaintiffs make no arguments as to these claims on appeal.



132 IN THE COURT OF APPEALS

WADDELL v. METROPOLITAN SEWERAGE DIST. OF BUNCOMBE CNTY.
[207 N.C. App. 129 (2010)]

that the record on appeal in civil actions shall contain “copies of all
other papers filed and statements of all other proceedings had in the
trial court which are necessary to an understanding of all issues
presented on appeal unless they appear in the verbatim transcript of
proceedings . . . .” N.C.R. App. P. 9(a)(1)(j). Because plaintiffs’ counsel
violated this rule, in our discretion, we tax the costs of this appeal
against plaintiffs’ counsel, personally. Plaintiffs’ counsel could have
avoided this confusion by: (1) including prior dismissals as to certain
parties and prior orders of the court dismissing other parties in the original
record on appeal; and (2) reciting in the procedural history of the case
that their claims against all other parties had been dismissed.

II. Standard of Review

The standard of review on a trial court’s ruling on a motion for
summary judgment is de novo. Forbis v. Neal, 361 N.C. 519, 524, 649
S.E.2d 382, 385 (2007). The entry of summary judgment is appropriate
where “the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that any party is entitled to
a judgment as a matter of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2007).
“All inferences of fact from the proofs offered at the hearing must be
drawn against the movant and in favor of the party opposing the
motion.” Collingwood v. G.E. Real Estate Equities, 324 N.C. 63, 66, 376
S.E.2d 425, 427 (1989) (citation omitted). In a negligence action,
summary judgment for defendant is proper “where the evidence fails to
show negligence on the part of defendant, or where contributory
negligence on the part of plaintiff is established, or where it is
established that the purported negligence of defendant was not the
proximate cause of plaintiff’s injury.” Hale v. Power Co., 40 N.C. App.
202, 203, 252 S.E.2d 265, 267 (citation omitted), disc. review denied,
297 N.C. 452, 256 S.E.2d 805 (1979).

III. Alleged Negligence of MSD and CDC

[2] In their first argument, plaintiffs contend that the trial court erred
by granting summary judgment in favor of MSD and CDC because there
were genuine issues of material fact regarding their negligence.

Plaintiffs argue that MSD and CDC were negligent by breaching
the applicable standard of care by elevating the manhole eighteen
inches above the grade.
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Standard of Care

In order to establish negligence on the part of MSD or CDC, plain-
tiffs must establish: “(1) the nature of the defendant’s profession; (2)
the defendant’s duty to conform to a certain standard of conduct; and
(3) a breach of the duty proximately caused injury to the plaintiffs.”
Associated Indus. Contr’rs, Inc. v. Fleming Eng’g, Inc., 162 N.C. App. 405,
413, 590 S.E.2d 866, 872 (2004), aff’d, 3569 N.C. 296, 608 S.E.2d 757 (2005).

The standard of care provides a template against which the finder
of fact may measure the actual conduct of the professional. The
purpose of introducing evidence as to the standard of care in a
professional negligence lawsuit “is to see if this defendant’s
actions ‘lived up’ to that standard . . . .” Little v. Matthewson, 114
N.C. App. 562, 567, 442 S.E.2d 567, 570 (1994), aff’'d per curiam,
340 N.C. 102, 455 S.E.2d 160 (1995). Ordinarily, expert testimony
is required to establish the standard of care. Bailey v. Jones, 112
N.C. App. 380, 387, 435 S.E.2d 787, 792 (1993).

Id. at 410, 590 S.E.2d at 870.

Reason for Elevated Manhole

The original plans for the design of the manhole provided that it
be at ground level. However, Daniel Cook, MSD'’s inspector, testified
that “[d]uring the time of the inspection, the slope of the land was
such that [he] was afraid the manhole would get covered up by
erosion or grading or some activity.” Cook further stated that “[a]t the
time of inspection on the uphill side of the manhole, the ground was
encroaching on the lid.” Cook explained that if the manhole got
covered with leaves, dirt, or other debris, that it would cause a prob-
lem because they would be unable to locate the manhole. Based upon
this assessment, MSD’s inspector ordered the manhole be elevated.

Plaintiffs’ Expert Testimony

Plaintiffs had a total of three experts who were deposed on the
question of whether MSD or CDC breached the applicable standard of
care by elevating the manhole above grade. A review of these deposi-
tions shows that plaintiffs’ expert testimony about whether MSD and
CDC breached the applicable standard of care was equivocal, at best.
Even assuming arguendo that MSD and CDC were negligent, plaintiffs’
claims fail because Ms. Waddell was contributorily negligent in sledding
down the hill as discussed infra.
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Maintenance and Duty to Warn

Plaintiffs alternatively argue that MSD was negligent by failing to
maintain the premises in a safe condition and warn the Waddells of
the hazard created by the manhole.2

It is well-settled that owners and occupiers of land have a “duty
to exercise reasonable care in the maintenance of their premises for
the protection of lawful visitors.” Nelson v. Freeland, 349 N.C. 615,
632, 507 S.E.2d 882, 892 (1998), reh’qg denied, 350 N.C. 108, 533 S.E.2d
467 (1999); see also Green v. Duke Power Co., 305 N.C. 603, 611, 290
S.E.2d 593, 598 (1982) (“[T]he owner of the easement is the party to
be charged with its maintenance.”).

“Reasonable care” requires that the landowner not unnecessarily
expose a lawful visitor to danger and give warning of hidden
hazards of which the landowner has express or implied knowledge.
Id. (citing Norwood v. Sherwin-Williams Co., 303 N.C. 462, 467,
279 S.E.2d 559, 562 (1981)). There is no duty to protect or warn,
however, “against dangers either knoun or so obvious and apparent
that they reasonably may be expected to be discovered.” Von
Viczay v. Thoms, 140 N.C. App. 737, 739, 538 S.E.2d 629, 631 (2000),
affirmed, 3563 N.C. 445, 545 S.E.2d 210 (2001) (citing Lorinovich v.
K Mart Corp., 134 N.C. App. 158, 162, 516 S.E.2d 643, 646 (1999)).
Moreover, a landowner is not required to warn of hazards of which
the lawful visitor has “equal or superior knowledge.” Id. (citation
omitted).

Bolick v. Bon Worth, Inc., 150 N.C. App. 428, 430, 562 S.E.2d 602,
604 (citation omitted), disc. review denied, 356 N.C. 297, 570
S.E.2d 498 (2002).

In the instant case, plenary evidence in the record established
that the elevated manhole was an open and obvious condition. The
manhole was approximately one and a half feet above ground on the
uphill side and two and a half feet above the ground on the downhill
side. The manhole was four feet in diameter. The Waddells had lived
at the residence for approximately two months. Mr. Waddell testified
that the manhole was visible from his back porch. The manhole was
not surrounded or obscured by any trees or bushes. On the day of the
accident it had snowed about three inches. Mr. Waddell testified that

2. Plaintiffs’ complaint asserts this cause of action against CDC. However, plaintiffs
make no argument on appeal as to CDC regarding any duty to warn.
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on the day of the accident, as he stood on the edge of his backyard,
his wife and the manhole were clearly visible.

MSD had no duty to warn Ms. Waddell of an open and obvious
danger as to which Ms. Waddell had equal knowledge prior to the
injury. Id. Even if MSD had breached a duty to warn, plaintiffs’ claim
against MSD on this basis would be precluded by Ms. Waddell’s
contributory negligence.

Plaintiff’s Contributory Negligence

Plaintiffs’ claims are barred by Ms. Waddell’s contributory
negligence. It is a long-standing legal tenet that “[t]he law imposes
upon a person su? juris the obligation to use ordinary care for his own
protection, and the degree of such care should be commensurate with
the danger to be avoided.” Rice v. Lumberton, 235 N.C. 227, 236, 69
S.E.2d 543, 550 (1952). Where a person knows of or in the exercise of
reasonable care, should be aware of a dangerous condition, and
deliberately exposes themselves to that danger, that person is guilty of
contributory negligence. Taylor v. Walker, 320 N.C. 729, 735, 360 S.E.2d
796, 800 (1987).

The facts in the case of Grimsley v. Scott, 213 N.C. 110, 195 S.E.
83 (1938), are virtually identical to those in the instant case. In
Grimsley, the plaintiff was sitting on a sled with her young daughter in
front of her, going down a steep incline, on slick ice. Id. at 112, 195 S.E.
at 84. The defendant’s vehicle was parked on a street 50 to 100 feet away
and could be seen by the plaintiff. /d. There was a large street light over
the street. Id. The plaintiff had a clear passageway on the street of 20
feet. The plaintiff went down the street at a rapid speed, hit the rear end
of the defendant’s car, and was injured. Id. Our Supreme Court held
that the plaintiff’s claims against the defendant were barred by contrib-
utory negligence. Id. at 113, 195 S.E. at 8b.

In the instant case, as stated supra, the manhole was an open and
obvious condition in Ms. Waddell’'s backyard. The manhole was
stationary, positioned at the bottom of a 100-150 foot hill, and was
clearly visible from the Waddells’ back porch. The manhole was
approximately one and a half feet above ground on the uphill side and
two and a half feet above the ground on the downhill side. The manhole
was four feet in diameter.
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Further, Ms. Waddell disregarded the warning® written on the
inner tube and chose to sled down the hill. Ms. Waddell knew that the
manhole was at the bottom of the hill and that the inner tube was
impossible to steer once it was in motion. As a result of her decision to
sled down the hill, Ms. Waddell ran into the stationary manhole and
subsequently died from her injuries.

This case is indistinguishable from Grimsley and based upon the
rationale of that case, plaintiffs’ claims against MSD and CDC are
barred by Ms. Waddell’s contributory negligence. Although plaintiffs
correctly state that contributory negligence is not a bar to a plaintiff’s
recovery when the defendant’s gross negligence, or willful or wanton
conduct, is a proximate cause of the plaintiff’s injuries, Yancey v.
Lea, 3564 N.C. 48, 51, 550 S.E.2d 155, 157 (2001), plaintiffs have failed
to forecast any evidence that MSD and CDC were grossly negligent. The
orders of the trial court are affirmed.

AFFIRMED.

Judges ELMORE and HUNTER, Jr. concur.

STATE OF NORTH CAROLINA v. JIMMY RAY WILLIAMS

No. COA10-11

(Filed 7 September 2010)

Sexual Offenses— second-degree sexual offense—mentally
disabled victim—sufficient evidence

The trial court did not err in denying defendant’s motion to
dismiss a charge of second-degree sexual offense because the
State presented substantial evidence of all the elements of the
offense, including that the victim was mentally disabled and that
defendant knew or should reasonably have known that the victim
was mentally disabled.

3. Warning, H-0! Attention Be aware of local rules and regulations regarding this
product and its use. Also be familiar with rules of the product itself. Pay close attention
and watch out for other riders. You cannot steer once in motion. For maximum safety,
always wear protective equipment such as [a] helmet, goggles and gloves when riding. . . .
Product may develop high speeds under certain snow conditions. Always scout terrains
JSor obstacles and sudden drops. Never use product in a standing position. Failure to
follow this rule may result in paralysis or other serious injury.” (Emphasis added).
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Appeal by defendant from judgment entered 1 July 2009 by Judge
William Z. Wood, Jr. in Forsyth County Superior Court. Heard in the
Court of Appeals 19 August 2010.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General Sarah Y. Meacham, for the State.

Danzel J. Clifton, for defendant-appellant.

JACKSON, Judge.

Defendant Jimmy Ray Williams appeals from a judgment entered
1 July 2009 upon a jury’s verdict finding him guilty of second-degree
sexual offense and crime against nature. For the reasons set forth
below, we hold no error.

In May 2008, William Ray Epperson (“Epperson”) had been living
with his mother for forty-seven years. Epperson has an 1.Q. of fifty-
eight and is considered to have mild mental retardation. Epperson
needs daily assistance with household chores and receives monthly
disability checks for mental retardation. Defendant is Epperson’s
mother’s boyfriend and has known Epperson for many years.
Defendant often spent time with the family and frequently stayed
overnight at Epperson’s mother’s house.

Towards the end of May 2008, Epperson helped defendant move
a refrigerator at defendant’s trailer. Epperson testified that after he
helped move the refrigerator, he went into the bathroom to put up a
shower curtain, and then he went into the bedroom where defendant
performed fellatio on him. Epperson testified that defendant asked “if
he could suck [Epperson’s] dick” and that defendant told Epperson
“not to tell.” Epperson testified that he told defendant “no” but defendant
performed fellatio anyway. Epperson also testified as to another
occasion at his mother’s house where defendant came into
Epperson’s bedroom and began performing fellatio on Epperson. On
that occasion, Epperson told defendant “no,” and defendant stopped.
Because Epperson’s mother’s house is in Surry County and the indict-
ment only charges crimes alleged to have been committed in Forsyth
County, we only are concerned with the incident that took place at
defendant’s trailer in Forsyth County. A few days after the incidents
defendant told his mother what had happened. Epperson also told his
sister, two step-brothers, and Detective A.W. Adkins (“Detective
Adkins”) about the incidents.
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On 22 September 2008, defendant was indicted on one count of
second-degree sexual offense and one count of crime against nature.
On 30 June 2009, a jury convicted defendant of both charges. On 1
July 2009, defendant was sentenced to sixty to eighty-one months
imprisonment. Defendant appeals.

Defendant argues that the trial court erred in denying defendant’s
motion to dismiss the second-degree sexual offense at the end of all
the evidence. We disagree.

We review the denial of a motion to dismiss de novo. State wv.
Robledo, 193 N.C. App. 521, 525, 668 S.E.2d 91, 94 (2008) (citing State
v. Bagley, 183 N.C. App. 514, 523, 644 S.E.2d 615, 621 (2007)). In order
to survive a motion to dismiss, the State must have presented sub-
stantial evidence as to each essential element of the offense charged
and as to defendant’s identity as the perpetrator. State v. Scott, 356
N.C. 591, 595, 573 S.E.2d 866, 868 (2002).

When ruling on a motion to dismiss for insufficient evidence,
the trial court must consider the evidence in the light most favor-
able to the State, drawing all reasonable inferences in the State’s
favor. Any contradictions or conflicts in the evidence are
resolved in favor of the State, and evidence unfavorable to the
State is not considered. The trial court must decide only whether
there is substantial evidence of each essential element of the
offense charged and of the defendant[’s] being the perpetrator of
the offense. Substantial evidence is relevant evidence that a rea-
sonable mind might accept as adequate to support a conclusion.
When the evidence raises no more than a suspicion of guilt, a
motion to dismiss should be granted. However, so long as the evi-
dence supports a reasonable inference of the defendant’s guilt, a
motion to dismiss is properly denied even though the evidence
also permits a reasonable inference of the defendant’s innocence.

State v. Miller, 363 N.C. 96, 98-99, 678 S.E.2d 592, 594 (2009) (internal
citations and quotation marks omitted).

To support the charge of second-degree sexual offense, the State
was required to present substantial evidence that the defendant (1)
engaged in a sexual act; (2) with a person who is mentally disabled,
mentally incapacitated, or physically helpless; and (3) knew or should
reasonably have known that the other person is mentally disabled,
mentally incapacitated, or physically helpless. N.C. Gen. Stat.
§ 14-27.5(a)(2) (2009). Defendant does not deny that he engaged in a
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sexual act with Epperson. However, defendant contends that there was
insufficient evidence that Epperson is mentally disabled pursuant to
North Carolina General Statutes, section 14-27.1(1), and insufficient
evidence that defendant knew or should reasonably have known that
Epperson was mentally disabled.

Defendant first contends that there was insufficient evidence that
Epperson was mentally disabled pursuant to North Carolina General
Statutes, section 14-27.1(1). We disagree.

North Carolina General Statutes, section 14-27.1(1) defines
“mentally disabled” as:

(i) a victim who suffers from mental retardation, or (ii) a victim
who suffers from a mental disorder, either of which temporarily
or permanently renders the victim substantially incapable [(a)] of
appraising the nature of his . . . conduct, or [(b)] of resisting . . .
a sexual act, or [(c)] of communicating unwillingness to submit to
... asexual act.

N.C. Gen. Stat. § 14-27.1(1) (2009). “[O]ne who is ‘mentally [disabled]’
under the sex offense laws is ‘statutorily deemed incapable of
consenting’ to intercourse or other sexual acts.” State v. Washington,
131 N.C. App. 156, 167, 506 S.E.2d 283, 290 (1998) (quoting State v.
Holden, 338 N.C. 394, 406, 450 S.E.2d 878, 884 (1994)).

Defendant relies upon State v. Oliver, 85 N.C. App. 1, 354 S.E.2d
527 (1987), to support his argument that Epperson was able to appraise
the nature of his conduct and communicate an unwillingness to receive
oral sex, and therefore, was not “mentally disabled.” Id., cert. denied,
320 N.C. 174, 358 S.E.2d 64, supersedeas denied, 320 N.C. 174, 358 S.E.2d
65 (1987). In Oliver, the victim was a sixteen-year-old who functioned at
an eight-year-old level and had a full scale 1.Q. of sixty-six or less. Id.
at 4, 3564 S.E.2d at 529. Expert testimony established that the victim in
certain circumstances was capable of appraising the nature of her con-
duct. Id. at 18, 3564 S.E.2d at 537. The victim also testified that she
verbally protested the sexual abuse. Id. at 20, 3564 S.E.2d at 538.
Accordingly, we held that “the State’s evidence was not sufficient to
show the victim was substantially incapable of ‘appraising the nature of
... her conduct’ or ‘communicating unwillingness to submit to the . . .
sexual act.” Id. at 18, 354 S.E.2d at 537. However, based upon expert
testimony that the victim would find it very difficult to disobey an
authority figure, we also held that there was “sufficient evidence to
support a finding that the victim was substantially incapable of ‘resisting
the ... sexual act.’ ” Id. Specifically, we ruled that
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the element of “substantially incapable of . . . resisting the . . . sexual
act” is not negated by the victim’s ability to verbally protest or
even to engage in some physical resistance of the abuse. The
words “substantially incapable” show the Legislature’s intent to
include within the definition of “mentally [disabled]” those persons
who by reason of their mental retardation or disorder would give
little or no physical resistance to a sexual act.

Id. at 20, 354 S.E.2d at 538. Accordingly, “[v]iewed in the light most
favorable to the prosecution, we [found] the evidence sufficient to
support the trial court’s denial of defendant[’s] motion for nonsuit.”
Id. at 20-21, 354 S.E.2d at 538.

In the case sub judice, both parties agreed that the evidence
tended to show that Epperson was capable of appraising the nature
of his conduct and of communicating an unwillingness to submit to a
sexual act. The element at issue is whether Epperson was substan-
tially capable of resisting a sexual act. Expert testimony showed that
Epperson had a full scale 1.Q. of fifty-eight, placing him in the range
of mild mental retardation. The expert witness testified that
Epperson “had difficulty expressing himself verbally”; “was able to
read very simple words like go, cat, [and] in”; “was able to solve very
simple addition and subtraction problems”; and “had difficulty
answering questions about social abilities, every-day-life tasks.”
Epperson’s sister testified that Epperson needed daily assistance
with “[c]ooking, washing his clothes, [and] making sure he brushed
his teeth.” During trial, the following exchange occurred:

[Defendant’s counsel]: [D]id [defendant] ask you if he could suck
your dick?

[Epperson]: Yeah.

[Defendant’s counsel]: And what did you say when he asked you
that?

[Epperson]: He told me not to tell at the trailer. That’s what he
told me.

[Defendant’s counsel]: Well, did he ask you—well, what did [you]
say when he asked you that question?

[Epperson]: I told him no.
[Defendant’s counsel]: And then what did he do?
[Epperson]: He suck[ed] it.
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Epperson testified that he did not want defendant to “suck [his]
dick” and Epperson had also told Detective Adkins that he did not
want the incident to take place. In the light most favorable to the
State, notwithstanding Epperson’s communication of his unwilling-
ness to receive oral sex, defendant completed the sexual act, allowing
an inference that Epperson was unable to resist the sexual act. As a
“person who by reason of [his] mental retardation or disorder would
give little or no physical resistance to a sexual act,” Epperson falls
within the Legislature’s definition of “mentally [disabled].” See Oliver,
85 N.C. App. at 20, 354 S.E.2d at 538. When taken in the light most
favorable to the State, a reasonable juror could find that Epperson
was substantially incapable of resisting a sexual act and was “mentally
disabled” pursuant to North Carolina General Statutes, section
14-27.1(1). Accordingly, defendant’s first argument is without merit.

Defendant next contends that there was insufficient evidence that
defendant knew or reasonably should have known that Epperson was
mentally disabled because defendant is unable to discern a difference
in mental capability between Epperson and himself. We disagree.

In support of this contention, defendant relies on the following
testimony by expert witness Dr. Ashley King (“Dr. King”):

[Defendant’s counsel]: [D]id [defendant] make any comparisons
between he [sic] and Mr. Epperson?

[Dr. King]: Yes, he did.

[Defendant’s counsel]: What did he say that Mr. Epperson was
able to do?

[Dr. King]: Let’s see. He said that he could read, work in the yard,
clean the house and fix a lawnmower. And he said, quote, “he
seemed just like me, but he could read and write,” end quote.

[Defendant’s counsel]: So based upon those statements that were
made by [defendant] to, would you think he was able to discern a
difference between him and Mr. Epperson?

[Dr. King]: I wouldn’t base that . . . making that discernment on
those statements or on any single piece of data.

[Defendant’s counsel]: Well, based on all of your data then, not
just that one particular statement, but based on all of your data,
do you think that he would be able to discern the difference
between he [sic] and Mr. Epperson?
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[Dr. King]: I think that it might be difficult for him. I mean, he
might—he might notice that there were things about Mr.
Epperson that were different, like him repeating things over and
over, but I don’t know that he would conclude from that that Mr.
Epperson was mentally retarded.

Dr. King testified that based upon her evaluation, her diagnosis
was that he had “borderline intelligence,” placing him “between
below average and mild mental retardation.” Dr. King testified that
“[she] wasn’t able to successfully test [defendant]” because she thought
that “[defendant] was trying to . . . seem a little bit less intelligent than
he actually is during [their] interview.” Dr. King testified that defendant
was “malingering . . . so much so that [she] could not use the tests at all[;]
in fact, [she] had to discard the whole process.” Dr. King also testified
that defendant’s 2004 test result of a full scale 1.Q. of fifty-four was inac-
curate because defendant was able to drive a forklift and a car, tasks
that she would expect someone with an 1.Q. between seventy and
eighty to perform. Dr. King agreed with the statement that, at the time
of the 2004 test, defendant had a “huge reason to malinger because the
result could be . . . a monthly [disability] check.” Defendant also knew
that Dr. King’s evaluation was in preparation for her testimony at
defendant’s trial. When asked whether “[defendant] would . . . be in a
position to recognize some mental deficits in talking with someone
who, in fact, has a mental deficit,” Dr. King responded, “I would think it
would depend upon how pronounced [the mental deficits] were and
how different they were from what [defendant’s] idea of normal was.”

In contrast, the State’s evidence tended to show that Epperson
displayed many signs of mental disability. Detective Adkins testified
that, within three minutes of talking with Epperson, “it became
clearly obvious . . . that [Epperson] had some deficits.” However,
Detective Adkins testified that, during an interview with defendant
later on that same day, “[d]efendant appeared [to be] a normal and
healthy adult male. And the only deficits that [Detective Adkins] deter-
mined in conducting [the] interview was his inability to read or write.”
Evidence also showed that defendant had a driver’s license, held regu-
lar jobs, took care of Epperson’s mother when she was sick by cooking
meals and making sure she took her medication, could connect a VCR,
and could read “somewhat.” Epperson, on the other hand, could not
drive, never has held a regular job, only could cook food in a
microwave, had to be reminded to brush his teeth, did not know how to
connect a VCR, and could not read.
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Moreover, defendant had sufficient opportunity to get to know
Epperson as more than just a casual observer. Prior to the charges
against defendant, Epperson lived with his mother for forty-seven
years. During the thirteen years defendant dated Epperson’s mother,
defendant spent one or two nights a week at Epperson’s mother’s
house and “hung out with the family.” Therefore, defendant had
ample opportunity, or reasonably should have discovered, Epperson’s
mental disability. Defendant’s offer to Epperson of a Pepsi or $10.00
to have oral sex is a strong indication that defendant actually did
know that Epperson functioned at the level of a child or person with
a mental disability. Taken in the light most favorable to the State, a
reasonable juror could find that defendant knew or should have
reasonably known that Epperson was mentally disabled. Accordingly,
this argument fails. We hold that there was sufficient evidence to
support the trial court’s denial of defendant’s motion to dismiss.

For the foregoing reasons, we hold no error.

No Error.

Judges GEER and BEASLEY concur.

TAREN DEVON HAYNIE, PrANTIFF v. DEON LAMONT COBB AND ROBERT F. JONES,
INDIVIDUALLY AND D/B/A JONES CONSTRUCTION COMPANY AND PETE
JONES CONSTRUCTION COMPANY, DEFENDANTS

No. COA09-1384
(Filed 7 September 2010)

1. Appeal and Error— preservation of issues—failure to appeal
issue—failure to file assignment of error

A motion in the Court of Appeals to strike defendant Cobb’s
brief and reply brief was granted where defendant Cobb did not
file a notice of appeal regarding the alleged error nor assignments
of error, and the case did not qualify for one of the four situations
when a reply brief is considered.

2. Appeal and Error— interlocutory order—risk of inconsistent
verdict
In an action arising from a collision between a truck and a

moped, an appeal from the dismissal of plaintiff’s negligent
entrustment claim was from an interlocutory order because a
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negligence claim survived, but was considered because there was
the possibility of inconsistent verdicts.

3. Pleadings— substance of claim—negligent entrustment

The trial court erred by dismissing a claim for negligent
entrustment where plaintiff moved to amend his complaint to add
that claim, the amendment was never ruled upon, plaintiff took a
voluntary dismissal, and plaintiff refiled a complaint that
included the negligent entrustment claim. Plaintiff’s original
complaint alleged the elements necessary to put defendant on
notice of the negligent entrustment claim.

Appeal by plaintiff from order entered 19 June 2009 by Judge
Ronald E. Spivey in Superior Court, Forsyth County. Heard in the
Court of Appeals 11 March 2010.

Donald R. Buie, for plaintiff-appellant.

Horton & Henry, PL.L.C., by Katherine Flynn Henry, for defendant-
appellee Robert F. Jones, individually and d/b/a Jones
Construction Company and Pete Jones Construction Company.

Burton & Sue, L.L.P, by Stephanie W. Anderson and Andrea
Dancy Harrell, for defendant-appellee.

STROUD, Judge.

Defendant Robert F. Jones d/b/a Jones Construction Company
and Pete Jones Construction Company filed a motion to dismiss
which the trial court granted as to one of plaintiff’s claims. As the
dismissed claim was alleged in plaintiff’s complaint, we reverse
and remand.

I. Background

On 12 January 2007, plaintiff filed a complaint (“2007 complaint”)
against defendants. On 24 March 2008, plaintiff filed a motion to
amend his complaint. From the record before us, it appears that the
trial court never ruled on plaintiff’s motion to amend the 2007
complaint. On 25 April 2008, plaintiff voluntarily dismissed his action
against defendants without prejudice.

On 3 April 2009, plaintiff re-filed a complaint (“2009 complaint”)
against defendants for negligence, negligent entrustment, and puni-
tive damages. Plaintiff alleged that defendant Deon Cobb was driving
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a truck owned by defendant Robert F. Jones’! d/b/a Jones Construction
Company and Pete Jones Construction Company (“Jones”) and that
defendant Cobb drove the truck negligently and collided with plaintiff’s
moped, resulting in bodily injuries to plaintiff. On 21 April 2009, defendant
Jones filed a motion to dismiss pursuant to North Carolina Rule of Civil
Procedure 12(b)(6). The trial court granted defendant Jones’ motion as
to the negligent entrustment claim. Plaintiff appeals.

II. Motion to Strike

[1] We first note defendant Jones filed a motion to strike defendant
Cobb’s brief and reply brief. In defendant Cobb’s brief, he argues that the
trial court committed reversible error. However, defendant Cobb did not
file a notice of appeal regarding the alleged error nor did defendant
Cobb file any assignments of error. As defendant Cobb failed to follow
proper procedure for an appeal, we will not consider his arguments on
appeal. Harllee v. Harllee, 1561 N.C. App. 40, 51, 5656 S.E.2d 678, 684
(2002) (“[T]he proper procedure for presenting alleged errors that
purport to show that the judgment was erroneously entered and that an
altogether different kind of judgment should have been entered is a
cross-appeal.” (citations omitted)); see also N.C.R. App. P. 28(c) (allow-
ing for appellee to raise additional questions without filing a notice of
appeal or without assignments of error in certain situations not applica-
ble to the present case). Also, because defendant Cobb does not qualify
for one of the four situations when we consider a reply brief, we will
not consider his reply brief on appeal. See N.C.R. App. P. 28(h). Due
to procedural violations, defendant Jones’ motion to strike defendant
Cobb’s brief is granted to the extent that Cobb’s brief addresses
issues which were not properly raised on appeal and the motion to
strike is granted as to defendant Cobb’s reply brief in its entirety.

III. Interlocutory Appeal

[2] Plaintiff appeals from a trial court order which dismissed his negligent
entrustment claim. Plaintiff’s claim for negligence is still pending; there-

1. From the record before us it appears that Mr. Jones is a sole proprietor doing
business as “Jones Construction Company and Pete Jones Construction Company.” The
complaint does not allege that Jones Construction Company and Pete Jones Construction
Company are legally incorporated, and the record contains no indication that Jones
Construction Company and Pete Jones Construction Company are separate legal entities
from Mr. Jones which would require service or notice separately from Mr. Jones. See
Faber Indus., Ltd. v. Witek, 126 N.C. App. 86, 87, 483 S.E.2d 443, 444-45 (1997) (Use of the
words “doing business as” does not create an entity distinct from the individual.). Thus,
there are only two defendants in this case: Mr. Cobb and Mr. Jones.
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fore, plaintiff’s appeal is interlocutory. See Brewer v. Brewer, 139 N.C.
App. 222, 227, 533 S.E.2d 541, 546 (2000) (“An interlocutory order is one
that does not determine the issues, but directs some further proceeding
preliminary to a final decree.” (citation and quotation marks omitted)).
“An interlocutory order is generally not immediately appealable.” Duval
v. OM Hospitality, LLC, 186 N.C. App. 390, 392, 6561 S.E.2d 261, 263
(2007) (citation omitted).

Nonetheless, in two instances a party is permitted to appeal
interlocutory orders. First, a party is permitted to appeal from an
interlocutory order when the trial court enters a final judgment as
to one or more but fewer than all of the claims or parties and the
trial court certifies in the judgment that there is no just reason to
delay the appeal. Second, a party is permitted to appeal from an
interlocutory order when the order deprives the appellant of a
substantial right which would be jeopardized absent a review
prior to a final determination on the merits. Under either of these
two circumstances, it is the appellant’s burden to present appro-
priate grounds for this Court’s acceptance of an interlocutory
appeal and our Court’s responsibility to review those grounds.

Jeffreys v. Raleigh Oaks Joint Venture, 115 N.C. App. 377, 379, 444
S.E.2d 252, 253 (1994) (citations, quotation marks, and ellipses omitted).

In Liggett Group v. Sunas, this Court stated,

Regarding the second, it has been frequently noted the sub-
stantial right test is much more easily stated than applied. There
are few general principles governing what constitutes a substan-
tial right and thus it is usually necessary to consider the particu-
lar facts of each case and the procedural context in which the
interlocutory decree was entered. A substantial right, however, is
considered affected if there are overlapping factual issues
between the claim determined and any claims which have not yet
been determined because such overlap creates the potential
for inconsistent verdicts resulting from two trials on the
same factual issues.

113 N.C. App. 19, 24, 437 S.E.2d 674, 677 (1993) (citations and quota-
tion marks omitted).

Here, plaintiff argues the trial court order affects a substantial
right. Plaintiff claims that if this Court were not to hear his appeal, he
may be subject to inconsistent verdicts:
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The liability issues that arise in this case are such that facts
and circumstances considered to determine the issue of negli-
gence on Defendant Cobb would be the same facts and circum-
stances considered by a jury to determine the issue of whether
Defendant Jones is liable for negligent entrustment. A second
jury would have to decide the negligence of Defendant Cobb
prior to determining if Defendant Jones was negligent in entrust-
ing the pick up truck to Defendant Cobb. This procedure risks the
possibility of inconsistent verdicts, in that the first jury could find
Defendant Cobb negligent in the underlying accident and the sec-
ond jury could find him not negligent. The facts and circum-
stances surrounding the accident and the proof necessary to
prove Defendant Cobb negligent are also the same facts and cir-
cumstances that will be considered by a jury on the negligent
{entrustment claim.

We agree with plaintiff’s contentions. It is possible, if we reject
plaintiff’s appeal, that plaintiff could proceed with his trial against
defendant Cobb and receive a monetary award. If plaintiff then
appealed his motion to dismiss and we reversed, plaintiff would then
need to roceed to trial with defendant Jones based on the facts as pre-
sented in the first trial. In this second trial, a jury could find that
defendant Cobb was not negligent. As plaintiff could be subjected to
inconsistent verdicts, we conclude that a substantial right has been
affected and will consider plaintiff’s appeal.

[3] IV. Motion to Dismiss
A. Standard of Review

When ruling upon a 12(b)(6) motion to dismiss, a trial court
must determine as a matter of law whether the allegations in the
complaint, taken as true, state a claim for relief under some legal
theory. On appeal of a 12(b)(6) motion to dismiss for failure to
state a claim, our Court conducts a de novo review of the plead-
ings to determine their legal sufficiency and to determine whether
the trial court’s ruling on the motion to dismiss was correct.

Page v. Lexington Ins. Co., 177 N.C. App. 246, 248, 628 S.E.2d 427,
428 (2006) (citations, quotation marks, and brackets omitted).
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B. Negligent Entrustment
Plaintiff contends that

the trial court’s Rule 12(b)(6) dismissal order was improper
where plaintiff’s re-filed complaint was filed within one year of
plaintiff’s voluntary dismissal without prejudice and the re-filed
complaint raised no new claim but did expand on the allegations
of negligent entrustment alleged in the original complaint|.]

(Original in all caps.) Plaintiff argues that his negligent entrustment
claim was part of his 2007 complaint and thus he can reassert that
claim in his 2009 complaint.

Plaintiff directs our attention to paragraph 7 of his 2007 complaint
as evidence that he had alleged negligent entrustment. Paragraph 7
provides: “Defendant Cobb was operating the vehicle as the agent,
employee or servant of Defendant Jones and/or with the express or
implied permission and consent of Defendant Jones who knew or
should have known of Defendant Cobb’s propensity to drive while
impaired.”

Rule 41(a) of our Rules of Civil Procedure provides that an action
or any claim therein may be dismissed by the plaintiff without
order of court . . . Unless otherwise stated in the notice of dis-
missal or stipulation, the dismissal is without prejudice . ... If an
action commenced within the time prescribed therfor[e], or any
claim therein, is dismissed without prejudice under this subsec-
tion, a new action based on the same claim may be commenced
within one year after such dismissal . . . .

N.C. Gen. Stat. § 1A-1, Rule 41(a) (emphasis added).
A pleading adequately sets forth a claim for relief if it contains:

(1) A short and plain statement of the claim sufficiently particular
to give the court and the parties notice of the transactions,
occurrences, or series of transactions or occurrences,
intended to be proved showing that the pleader is entitled
to relief, and

(2) a demand for judgment for the relief to which he deems him-
self entitled.

N.C. Gen. Stat. § 1A-1, Rule 8(a). “The general standard for civil pleadings
in North Carolina is notice pleading. Pleadings should be construed
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liberally and are sufficient if they give notice of the events and
transactions and allow the adverse party to understand the nature of
the claim and to prepare for trial.” Murdock v. Chatham County, —
N.C. App. —, —, 679 S.E.2d 850, 855 (2009) (citations and quotation
marks omitted), disc. review denied, 363 N.C. 806, 690 S.E.2d 705 (2010).

The labels as to legal theories which plaintiff gave his claims in
the 2007 complaint are not controlling:

[W]hen the allegations in the complaint give sufficient notice of
the wrong complained of an incorrect choice of legal theory
should not result in dismissal of the claim if the allegations are
sufficient to state a claim under some legal theory. . . . In order to
survive a motion to dismiss, however, the allegations of a misla-
beled claim must reveal that plaintiff has properly stated a claim
under a different legal theory.

See Stanback v. Stanback, 297 N.C. 181, 202, 254 S.E.2d 611, 625
(1979). Negligent entrustment arises when “the owner of an automo-
bile entrusts its operation to a person whom he knows, or by the
exercise of due care should have known, to be an incompetent or
reckless driver who is likely to cause injury to others in its use.”
Dwyer v. Margono, 128 N.C. App. 122, 127, 493 S.E.2d 763, 765 (1997)
(citation and quotation marks omitted), disc. review denied, 347 N.C.
670, 500 S.E.2d 85 (1998).

Defendant Jones argues that the 2007 complaint did not state a
claim for negligent entrustment, based upon plaintiff’s motion to
amend to add this claim. Basically, defendant Jones argues that if
plaintiff needed to add a claim for negligent entrustment to the 2007
complaint, plaintiff must necessarily not have stated this claim in the
original 2007 complaint. Plaintiff’s motion to amend states that he wants
to amend his 2007 complaint because “there are additional theories of
negligence against Defendant Jones, namely negligent entrustment[.]”
Defendant Jones argues that he was only put on notice for the claim of
vicarious liability for defendant Cobb’s allegedly negligent driving.

Defendant Jones’ argument fails because neither the labels or
lack thereof as to legal theories used in plaintiff’s 2007 complaint nor
the motion to amend the 2007 complaint are controlling. See
Stanback at 202, 254 S.E.2d at 625. Plaintiff alleged in his 2007 com-
plaint that defendant Jones entrusted his vehicle to defendant Cobb,
whom defendant Jones should have known had a “propensity to drive
while impaired.” Thus, plaintiff did allege the necessary elements to
put defendant Jones on notice of the claim of negligent entrustment,
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even if plaintiff mislabeled or failed to label the claim. See id.;
Murdock at —, 679 S.E.2d at 855; Dwyer at 127, 493 S.E.2d at 765.

The only relevant question as to this issue is whether plaintiff’s
2009 complaint is “based on the same claim[s]” as his 2007 complaint.
N.C. Gen. Stat. § 1A-1, Rule 41(a). Therefore, the question to consider as
to plaintiff’s 2007 complaint is whether it “give[s] notice of the events
and transactions and allow[s] the adverse party to understand the
nature of the claim and to prepare for trial.” Murdock at — , 679 S.E.2d
at 855. This inquiry does not involve later statements by plaintiff as to
plaintiff’s intent in filing his 2007 complaint. In other words, we cannot
consider what plaintiff intended to allege in his complaint but rather
what he actually alleged in the complaint. In the 2007 complaint, plain-
tiff alleged all of the necessary elements for a claim of negligent
entrustment, see Dwyer at 127, 493 S.E.2d at 765, and therefore defend-
ant Jones was put on notice of such a claim. See Murdock at —, 679
S.E.2d at 855.

Although it may seem incongruous that we have concluded that
plaintiff had properly pled a claim when plaintiff himself alleged he
wanted to add it as an additional claim, when we consider the question
of what claims were alleged, the law only allows us to consider the
pleadings. See Murdock at —, 679 S.E.2d at 855; see generally N.C.
Gen. Stat. § 1A-1, Rule 8(a). Accordingly, we reverse the order of the
trial court dismissing plaintiff’s claim for negligent entrustment. As
we are reversing the trial court’s order, we need not address plaintiff’s
other issue on appeal.

V. Conclusion

As plaintiff’'s 2007 complaint plainly alleged the elements of
negligent entrustment, the trial court should not have granted defendant
Jones’ motion to dismiss the claim of negligent entrustment.
Therefore, we reverse.

REVERSED.

Judges ELMORE and JACKSON concur.
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SMITH ARCHITECTURAL METALS, LLC PraNTIFF v. AMERICAN RAILING SYSTEMS,
INC. DEFENDANT AND THIRD PARTY PLAINTIFF V. FIRST LINE COATINGS, INC., THIRD
PARTY DEFENDANT

No. COA09-1620
(Filed 7 September 2010)

1. Appeal and Error— interlocutory order—personal jurisdiction

An appeal from a dismissal for lack of personal jurisdiction

was from an interlocutory order but was heard because defendant
properly proceeded under N.C.G.S. § 1-277(b).

2. Jurisdiction— minimum contacts—attempts to resolve
problem without litigation
Defendant First Line did not possess sufficient minimum
contacts with North Carolina for personal jurisdiction where it
had no contact with North Carolina prior to an email to a North
Carolina corporation (Smith Metals) detailing its efforts to assess
and remedy a problem on railings it had painted for another out-
of-state corporation (American Railing). It would “offend tradi-
tional notions of fair play and substantial justice” to allow our
courts to obtain personal jurisdiction solely on the basis of
sincere attempts to remedy the situation without resort to litigation.

Appeal by third party defendant from order entered 17 September
2009 by Judge Carl R. Fox in Alamance County Superior Court. Heard
in the Court of Appeals 12 May 2010.

Patterson Dilthey, LLP, by Christopher J. Derrenbacher and
Eric G. Sauls, for third party plaintiff-appellee.

Vernon, Vernon, Wooten, Brown, Andrews & Garrett, PA., by
Benjamin D. Overby, for third party defendant-appellant.

HUNTER, Robert C., Judge.

Third party defendant First Line Coatings, Inc. (“First Line”)
appeals from an order entered 17 September 2009 denying First Line’s
motion to dismiss for lack of personal jurisdiction pursuant to Rule
12(b)(2) of the North Carolina Rules of Civil Procedure. After careful
review, we reverse the trial court’s order.
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Background

The record tends to establish the following facts: In March 2007,
plaintiff, Smith Architectural Metals, LLC (“Smith Metals”), a North
Carolina corporation, contracted with defendant and third party plain-
tiff, American Railing Systems, Inc. (“American Railing”), a
Pennsylvania corporation, to supply railing materials to Smith Metals.
American Railing then subcontracted with First Line, a Pennsylvania
corporation, to apply a “powder coating” to the railings. First Line
applied the coating and returned the railings to American Railing who
then shipped the finished product to Smith Metals in North Carolina.
Smith Metals then installed the railings in Durham, North Carolina.

Within approximately three months after installation of the railings,
the coating on the railings “began to crack, flake, peel off and gener-
ally fail[.]” Smith Metals notified American Railing of the coating
defect, and American Railing informed First Line that there was a
problem with the coating it applied. On 27 February 2008, Brian
Brocious (“Brocious”), president of First Line, emailed a representative
of Smith Metals and informed him that he was making arrangements to
come to North Carolina on 3 March 2008 to “assess the situation and fix
the problem ASAP” It is unclear whether Brocious ever traveled to
North Carolina. On 31 March 2008, Brocious emailed Donald Powell
(“Powell”) of Smith Metals to inform him that a local contractor, Allen
Wells (“Wells™), would be coming to inspect the railings either that day
or the following day. Brocious further stated in the email: “We have a
joint effort between myself, Cardinal Paints, and Allen [E]lectrostatic
[Clompany” to assess the railing and ascertain the needed repairs.
According to Brocious, “Cardinal Paints is working on a[n] exact match
to fix paint problems.” Brocious emailed Powell again on 9 April 2008
to inform him that Wells would be arriving that Friday to assess the sit-
uation. On 16 April 2008, First Line representative Sherrie Neely sent a
fax to Wells in North Carolina asking Wells where the paint needed to
be shipped.

The record does not establish the outcome of the repair attempts.
First Line issued a check in the amount of $1,400.00 to Smith Metals
on 14 May 2008 and another check in the amount of $3,400.00 on 22
May 2008. First Line sent a fax to Smith Metals on 22 May 2008 indicating
that the $3,400.00 check had been sent. On 2 and 3 June 2008, Brocious
sent emails to “Steve” with Smith Metals indicating a desire to reim-
burse Smith Metals for the railings. On 1 July 2008, Brocious sent Steve
an email requesting “18 to 20 months to pay you back on this
$43,176.88[.]”
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On or about 6 November 2008, Smith Metals filed a complaint in
Alamance County Superior Court against American Railing alleging
breach of contract and negligence. On or about 11 January 2009,
American Railing filed an answer and third party complaint against
First Line alleging breach of contract and negligence. On or about 6
March 2009, First Line filed a motion to dismiss American Railing’s third
party complaint on the basis that the trial court lacked personal
jurisdiction over First Line. On 14 September 2009, the trial court heard
arguments on the motion. On 17 September 2009, the trial court filed an
order denying First Line’s motion to dismiss. First Line timely appealed
to this Court.

Interlocutory Nature of Appeal

[1] “Interlocutory orders are those made during the pendency of an
action which do not dispose of the case, but instead leave it for further
action by the trial court in order to settle and determine the entire
controversy.” Carriker v. Carriker, 350 N.C. 71, 73, 511 S.E.2d 2, 4
(1999). “As a general rule, interlocutory orders are not immediately
appealable.” Turner v. Hammocks Beach Corp., 363 N.C. 555, 558, 681
S.E.2d 770, 773 (2009). However, First Line properly proceeds pursuant
to N.C. Gen. Stat. § 1-277(b) (2009), which provides a right of immediate
appeal where there has been “an adverse ruling as to the jurisdiction of
the court over the person or property of the defendant . . ..” Accordingly,
we will address the merits of this interlocutory appeal.

Discussion

[2] The sole issue on appeal is whether the trial court has personal
jurisdiction over First Line. We hold that it does not and that the motion
to dismiss was, therefore, improperly denied.

Generally, “ ‘[w]hen this Court reviews a decision as to personal
jurisdiction, it considers only whether the findings of fact by the trial
court are supported by competent evidence in the record; if so, this
Court must affirm the order of the trial court.’ ” Eaker v. Gower, 189
N.C. App. 770, 773, 659 S.E.2d 29, 32 (2008) (quoting Banc of Am. Secs.
LLCv. Evergreen Int'l Aviation, Inc., 169 N.C. App. 690, 694, 611 S.E.2d
179, 183 (2005)). The trial court in this case did not make findings of
fact in its order. “[A]bsent a request by the parties . . . the trial court is
not required to find the facts upon which its ruling is based.” A.R.
Haire, Inc. v. St. Denis, 176 N.C. App. 255, 258, 625 S.E.2d 894, 898
(2006). “ ‘In such case, it will be presumed that the judge, upon proper
evidence, found facts sufficient to support his judgment.’” City of
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Salisbury v. Kirk Realty Co., Inc., 48 N.C. App. 427, 429, 268 S.E.2d
873, 875 (1980) (quoting Haiduven v. Cooper, 23 N.C. App. 67, 69, 208
S.E.2d 223, 225 (1974)). “Therefore, we must review the record to
determine whether it contains competent evidence to support the trial
court’s presumed findings to support its ruling that Defendant[] w[as]
subject to personal jurisdiction in the courts of this state.” A.R. Haire,
176 N.C. App. at 258-59, 625 S.E.2d at 898.

A two-step analysis applies when determining whether a court
may exercise in personam jurisdiction over a non-resident defendant.
First, is there statutory authority that confers jurisdiction on the
court? This is determined by looking at North Carolina’s “long
arm” statute, section 1-75.4 of the North Carolina General
Statutes. Second, if statutory authority confers in personam juris-
diction over the defendant, does the exercise of in personam
jurisdiction violate the defendant’s due process rights?

Id. at 259, 625 S.E.2d at 898-99.

First Line does not argue that the long arm statute does not confer
personal jurisdiction over it. Consequently, we will not discuss the
application of the statute to these facts. Our analysis is therefore lim-
ited to determining whether hailing First Line into a North Carolina
court violates First Line’s right to due process.

To satisfy the requirements of the due process clause, there
must exist certain minimum contacts [between the non-resident
defendant and the forum] such that the maintenance of the suit
does not offend traditional notions of fair play and substantial
justice. There must be some act by which the defendant purpose-
fully avails himself of the privilege of conducting activities within
the forum state, thus invoking the benefits and protections of its
laws. In determining minimum contacts, the court looks at
several factors, including: (1) the quantity of the contacts; (2) the
nature and quality of the contacts; (3) the source and connection
of the cause of action with those contacts; (4) the interest of the
forum state; and (5) the convenience to the parties. These factors
are not to be applied mechanically; rather, the court must weigh
the factors and determine what is fair and reasonable to both
parties. No single factor controls; rather, all factors must be
weighed in light of fundamental fairness and the circumstances
of the case.
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Id. at 259-60, 625 S.E.2d at 899 (internal citations and quotation marks
omitted). Upon review of the record, we hold that First Line did not
possess sufficient minimum contacts within North Carolina.

North Carolina has long had a policy favoring the compromise of
disputes without resort to litigation. See, e.g., Moore v. Greene, 237
N.C. 614, 616, 75 S.E.2d 649, 650 (1953) (“The policy of the law favors
the settlement of business disputes.”); see also Olive v. Williams, 42
N.C. App. 380, 389, 257 S.E.2d 90, 96-97 (1979) (“[C]ontingency fee
contracts providing against compromise or settlement of a case with-
out the attorney’s consent often have been declared as void against
public policy for inhibiting compromise or settlement.”). The “sound
public policy encouraging the settlement of disputes out of court” has
led to the rule excluding the admission of evidence of such compro-
mises, Rowe v. Rowe, 305 N.C. 177, 186, 287 S.E.2d 840, 846 (1982),
because “[i]f every offer to buy peace could be used as evidence
against [the party] who presents it, many settlements would be
prevented, and unnecessary litigation would be produced and pro-
longed.” Moffitt-West Drug Co. v. Byrd, 92 F. 290, 292 (8th Cir. Indian
Terr. 1899); accord, Haommond Packing Co. v. Dickey, 183 F. 977, 978
(8th Cir. 1911). Likewise, if every offer to compromise and promote
peace is used as a contact to establish personal jurisdiction in this
State over the party who presents it, “many settlements would be pre-
vented, and unnecessary litigation would be produced and pro-
longed.” Hammond Packing Co., 183 F. at 978.

The record in this case indicates that First Line had no contact
with North Carolina prior to Brocious’s email to Smith Metals informing
its representatives of First Line’s intention to “assess the situation
and fix the problem ASAP.” First Line’s emails and fax transmissions
to Smith Metals detail First Line’s efforts to remedy the problem with
the railings. First Line also issued two checks to Smith Metals, sent
emails indicating First Line’s desire to reimburse Smith Metals for the
railings, and sent an email requesting “18 to 20 months” to pay Smith
Metals back.

None of these activities indicate that First Line “purposefully
avail[ed]” itself of the “benefits and protections” of the laws of North
Carolina sufficient to establish personal jurisdiction over it. Hanson
v. Denckla, 357 U.S. 235, 253, 2 L. Ed. 2d 1283, 1298 (1958). Instead,
these activities establish that First Line’s sole purpose for these
contacts was to attempt to resolve the problem without resort to
litigation. It would “offend ‘traditional notions of fair play and sub-
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stantial justice[,]’ ” Int’l Shoe Co. v. Washington, 326 U.S. 310, 316, 90
L. Ed. 95, 102 (1945), to penalize First Line for becoming “intricately
involved in the resolution of the problem” by allowing our courts to
obtain personal jurisdiction over First Line solely on the basis of First
Line’s sincere attempts to remedy the situation without resort to litigation.
See CEM Corp. v. Pers. Chemistry, 55 Fed. Appx. 621, 625-26 (4th Cir.
2003) (“It would be very odd to permit a plaintiff to obtain personal juris-
diction over a defendant on the basis of the defendant’s attempts to settle
litigation begun by the plaintiff on the defendant’s home turf . . . .”).

In Conwed Corp. v. Nortene, S.A., 404 F. Supp. 497, 504 (D.C.
Minn. 1975), a case relied upon by First Line, the federal district court
held that the state of Minnesota did not have personal jurisdiction
over the defendant company because the defendant made contact
with the plaintiff only after a complaint was filed in an attempt to settle
the lawsuit. American Railing argues that in the present case, First
Line made contact with Smith Metals before a complaint was filed. We
find that to be a distinction without a difference. Based on this State’s
sound public policy of encouraging settlement, in determining
whether minimum contacts exist, we discern no meaningful distinc-
tion between offers to correct a problem pursuant to cooperative
negotiations before the filing of a complaint and offers to settle once
a lawsuit has begun. In sum, because First Line had no contact with
Smith Metals until First Line attempted to correct a defect in its
product—a product which was manufactured in Pennsylvania at the
request of American Railing, a Pennsylvania corporation—we are
compelled to hold that the courts of North Carolina do not have
personal jurisdiction over First Line.

Conclusion

Based on the foregoing discussion, we hold that the trial court
erroneously denied First Line’s motion to dismiss pursuant to Rule
12(b)(2), and, consequently, we reverse and remand this case to the
trial court for further proceedings not inconsistent with this opinion.

Reverse and Remand.

Judges GEER and STEPHENS concur.
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HORACE K. POPE, JR., EMPLOYEE, PLAINTIFF, APPELLEE V. JOHNS MANVILLE,
EMPLOYER, ST. PAUL TRAVELERS INDEMNITY COMPANY, CARRIER-DEFEND-
ANT, DEFENDANTS-APPELLANTS

No. COA09-281-2
(Filed 21 September 2010)

1. Workers’ Compensation— average weekly wage—remanded—
findings of fact to support recalculation

After considering defendants’ petition for rehearing and addi-
tional briefs submitted in a workers’ compensation case stemming
from plaintiff’s exposure to asbestos, the Court of Appeals con-
cluded that the Industrial Commission failed to make adequate
findings of fact and conclusions of law concerning the calculation
of plaintiff’s average weekly wage. The case was remanded to the
Industrial Commission for recalculation of plaintiff’'s average
weekly wage and appropriate findings of fact to support that
recalculation.

Appeal by defendants from Opinion and Award entered 7
November 2008 by the North Carolina Industrial Commission Heard
in the Court of Appeals 16 September 2009, with petition for rehear-
ing having been granted 10 March 2010.

Wallace and Graham, PA., by Michael B. Pross, and R. James
Lore, for Plaintiff-Appellee.

Hedrick, Gardner, Kincheloe & Garofalo, L.L.P,, by Deepa P.
Tungare and Jeffrey A. Kadis, for Defendant-Appellant.

Smith Moore Leatherwood LLP, by Jeri L. Whitfield and
Elizabeth Brooks Scherer, for the North Carolina Association of
Defense Attorneys, Amicus Curiae.

ERVIN, Judge.

Defendants Johns Manville and Travelers Indemnity Company
appeal from an Opinion and Award entered by the North Carolina
Industrial Commission on 7 November 2008, in which the Commission
concluded that Plaintiff Horace Pope had been exposed to asbestos
during his employment with Defendant Johns Manville; that Plaintiff
had contracted asbestosis; that Plaintiff was disabled; and that
Plaintiff should be awarded $399.06 per week in disability benefits,
medical expenses, and attorneys’ fees. On 19 January 2010, this Court
filed an opinion in Pope v. Johns Manville, N.C. App. —, — S.E.2d
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— 2010 N.C. App. LEXIS 75 (Jan. 19, 2010) (unpublished), in which
we affirmed the Commission’s Opinion and Award in its entirety.

On 23 February 2010, Defendants filed a petition for rehearing
pursuant to N.C.R. App. P. 31. In their rehearing petition, Defendants
contended that we erred in our original opinion by upholding the
Commission’s weekly benefit award because the Commission had
erred in calculating Plaintiff’s average weekly wages. More particu-
larly, Defendants asserted that this Court erred by (1) upholding the
Commission’s calculation of Plaintiff’s weekly wages “under N.C.
Gen. Stat. § 97-61.5 and case law under that statute, as opposed to
N.C. Gen. Stat. § 97-54 and 97-64,” and by (2) upholding “a sweeping
award of benefits by using greater wages from a different subsequent
employment to calculate Plaintiff’s average weekly wage.” On 17
March 2010, we granted Defendants’ petition for the purpose of
reconsidering our decision to affirm the Commission’s calculation of
Plaintiff’s average weekly wage. After careful consideration of
Defendants’ rehearing petition and the additional briefs which we
requested in our order granting Defendants’ rehearing petition, we
now conclude that the Commission erred in its determination of
Plaintiff’s average weekly wage and remand this case to the
Commission for further proceedings, including, if necessary, findings
of fact and conclusions of law concerning whether, “for exceptional
reasons,” the Commission is required to calculate Plaintiff’s average
weekly wage by employing “such other method of computing average
weekly wages . . . as will most nearly approximate the amount which
the injured employee would be earning were it not for the injury.”
N.C. Gen. Stat. § 97-2(5) (2009). Except for our resolution of this
issue, we adhere to the remainder of our previous opinion in this matter.

L. Factual and Procedual Background

The facts of this case are set out in our previous opinion, Pope v.
Johns Manville, and we will not restate them in detail here. At the
most basic level, the evidence received before the Commission
tended to show that Plaintiff was 80 years old at the time of the
Commission’s decision. Plaintiff had worked from 1 January 1949 to 1
January 1950 and from 1 August 1952 to 31 August 1968 at a Johns
Manville facility in Marshville, North Carolina. During his employment
at Johns Manville, Plaintiff worked in all areas of the facility without
wearing breathing protective equipment. In the course of his employ-
ment at the Johns Manville plant, Plaintiff was exposed to asbestos
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fibers. Plaintiff stopped working at Johns Manville in August 1968.
After leaving Johns Manville, Plaintiff worked for various employers
until 1986, when he began raising turkeys on a full-time basis. Plaintiff
worked as a self-employed turkey farmer from 1986 until his retirement
in 2003, at which point he was 75 years old. In 2005, Plaintiff was diagnosed
with asbestosis.

On 24 May 2005, Plaintiff filed an Industrial Commission Form18
for the purpose of seeking workers compensation medical and disability
benefits stemming from asbestosis. Plaintiff’s claim was heard before a
Deputy Commissioner, who awarded Plaintiff disability and medical
benefits. Defendants appealed the Deputy Commissioner’s Opinion and
Award to the Full Commission. On 7 November 2008, the Commission
entered an Opinion and Award that affirmed the Deputy Comm-
issioner’s decision. Defendants noted an appeal from the Commission’s
order to this Court.

On appeal, Defendants advanced several challenges to the law-
fulness of the Commission’s decision. First, Defendants argued that
the Commission erred by finding and concluding that Plaintiff had
contracted asbestosis. After carefully examining the record, we deter-
mined that the evidence supported the Commission’s conclusion that
Plaintiff suffered from asbestosis. Next, Defendants asserted that the
Commission erred by considering the testimony of Dr. Jill Ohar on the
grounds that Plaintiff had failed either to identify her as an expert
witness prior to the hearing or to include her among the expert wit-
nesses listed in a pre-trial agreement. In response, we concluded that
Defendants were not entitled to relief on appeal as a result of the
inclusion of Dr. Ohar’s testimony in the record given that Defendants
had been afforded ample opportunity to address the issues raised by
Dr. Ohar’s testimony and given that any error that the Commission
might have committed in considering Dr. Ohar’s testimony had been
rendered harmless by the Commission’s finding that, “[e]ven if Dr.
Ohar’s testimony were not considered pursuant to defendants’ objec-
tion, the greater weight of the competent evidence showed that plain-
tiff contracted asbestosis.” Thirdly, Defendants argued that the
Commission erred by concluding that Plaintiff was disabled given
that he had not been diagnosed with asbestosis when he stopped
working in 2003. In rejecting Defendants’ argument, we concluded
that the Commission’s findings were sufficient to support its conclu-
sion that Plaintiff was permanently disabled and entitled to receive
disability benefits.
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In their final challenge to the Commission’s decision, Defendants
argued that the Commission erroneously calculated Plaintiff’s average
weekly wage. In its Opinion and Award, the Commission established
the amount of weekly disability payment to which Plaintiff was entitled
based on the amount he earned as a turkey grower during the year
immediately prior to his retirement. In support of their challenge to
the Commission’s decision with respect to this issue, Defendants
asserted that:

The Industrial Commission’s determination that Plaintiff’s aver-
age weekly wage should be based upon earnings from 2003 is . . .
flawed because in 2003 Plaintiff had not developed the disease.
At the time of the alleged “diagnosis,” Plaintiff’s wages were zero,
and, therefore, his loss of earning power was zero.

In other words, Defendants contended that, because Plaintiff had not
been diagnosed with asbestosis until after his retirement, he was not
entitled to any disability compensation whatsoever. However,
“Defendant[s] cite[d] no authority for the proposition that a claimant
cannot recover for an occupational disease if he has voluntarily
retired prior to filing a claim, and long-established precedent to the
contrary clearly establishes that a claimant is not barred from receiv-
ing workers’ compensation benefits for an occupational disease
solely because he or she was retired.” Austin v. Cont’l Gen. Tire, 185
N.C. App. 488, 495, 648 S.E.2d 570, 575, disc. review denied, 361 N.C.
690, 652 S.E.2d 255 (2007) (Austin II). Alternatively, Defendants argued
that:

... N.C. Gen. Stat. § 97-54 references the wages that an employee
was earning at the time of [his] “last injurious exposure,” which
... would have to be the wages [Plaintiff] earned in 1967, his last
full year of employment with [Defendant.]

As a result, Defendants argued that the Commission erred by award-
ing a weekly disability payment that was not based exclusively on
Plaintiff’s earnings during the last year that he worked at the Johns
Manville facility. In our original opinion, we upheld the Commission’s
calculation of Plaintiff’s average weekly wage in reliance on
Abernathy v. Sandoz Chems./Clariant Corp., 1561 N.C. App. 252, 565
S.E.2d 218, cert. denied and disc. review denied, 356 N.C. 432, 572
S.E.2d 421 (2002), and Moore v. Standard Mineral Co., 122 N.C. App.
375, 469 S.E.2d 594 (1996). In essence, we concluded in our original
opinion that “Moore holds that the average weekly wage of a plaintiff
for the purpose of determining benefits under N.C. Gen. Stat. § 97-61.5
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was the wage earned by the plaintiff as of the time of injury[,]” that
“Abernathy extends the ruling of Moore by stating that ‘it would be
obviously unfair to calculate plaintiff’s benefits based on his income
upon the date of diagnosis because he was no longer employed and
was not earning an income,’ ” so that “ ‘the only fair method for deter-
mining his average weekly wage is using his latest full year of employ-
ment,”” Pope, — N.C. at —, — S.E.2d ——, 2010 N.C. App. LEXIS
at ¥41-42 (quoting Abernathy, 151 N.C. App. at 259, 565 S.E.2d at 222);,
and that the Commission appropriately “followed the approach
approved in Abernathy and calculated a weekly compensation rate of
$399.06 based on the wages that Plaintiff earned during his last full
year of employment.” Id. at —, — at S.E.2d at ——, 2010 N.C. App.
LEXIS *42.

On rehearing, Defendants argue that (1) our previous decision
with respect to the average weekly wage issue was erroneous
because it relied on cases construing N.C. Gen. Stat. § 97-61.5 (2009)
despite the fact that this statutory provision had no application to the
present case because Plaintiff had not been removed from his
employment due to asbestosis; (2) Plaintiff’s average weekly wage
should be based on his earnings in 1967, which was the last year of
his employment by Defendant Johns Manville; and (3) North Carolina
law precludes the Commission from calculating Plaintiff’s average
weekly wage by reference to the wages Plaintiff earned while working
for any employer other than Defendant Johns Manville. On rehearing,
we conclude that the Commission failed to make adequate findings and
conclusions concerning the issues involved in determining Plaintiff’s
average weekly wage and that this case should be remanded to the
Commission for further proceedings not inconsistent with this opinion.

II. Legal Analysis

A. Introduction

Defendants’ rehearing petition did not challenge any portion of
our initial opinion except for our decision to affirm the Commission’s
calculation of the amount of Plaintiff’s average weekly wages, a figure
which is used to establish Plaintiff’s weekly disability benefit pay-
ment. Accordingly, the only issue that we need to address on rehearing
is the correctness of the Commission’s calculation of Plaintiff’s average
weekly wage. In order to properly resolve this issue, we must review
certain basic principles concerning the calculation of disability benefits
under the Workers’ Compensation Act.
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The amount of disability benefits to which an injured worker is
entitled under the Workers’ Compensation Act is addressed in N.C.
Gen. Stat. § 97-29 (2009), which provides, in pertinent part, that:

Except as hereinafter otherwise provided, where the incapac-
ity for work resulting from the injury is total, the employer shall pay
. . . to the injured employee during such total disability a weekly
compensation equal to sixty-six and two-thirds percent (6625%) of
his average weekly wages. . . .

The provisions of N.C. Gen. Stat. § 97-29 have been applied to the
determination of disability benefits for workers diagnosed with
asbestosis. See, e.g., Bolick v. ABF Freight Sys., Inc., 188 N.C. App.
294, 6564 S.E.2d 793 (awarding compensation for asbestosis pursuant
to N.C. Gen. Stat. § 97-29), disc. review denied, 362 N.C. 233, 6569
S.E.2d 436 (2008). The specific challenge advanced by Defendants in
opposition to the Commission’s calculation of disability benefits rests
on the contention that the Commission erroneously determined
Plaintiff’s “average weekly wages” as defined in N.C. Gen. Stat. § 97-2(5).

According to N.C. Gen. Stat. § 97-2(5):

(6) Average weekly wages.—shall mean the earnings of the
injured employee in the employment in which he was work-
ing at the time of the injury during the period of 52 weeks
immediately preceding the date of the injury . . . divided by 52;
but if the injured employee lost more than seven consecutive
calendar days at one or more times during such period,
although not in the same week, then the earnings for the
remainder of such 52 weeks shall be divided by the number of
weeks remaining after the time so lost has been deducted.
Where the employment prior to the injury extended over a
period of fewer than 52 weeks, the method of dividing the earn-
ings during that period by the number of weeks and parts
thereof during which the employee earned wages shall be fol-
lowed; provided, results fair and just to both parties will be
thereby obtained. Where, by reason of a shortness of time dur-
ing which the employee has been in the employment of his
employer or the casual nature or terms of his employment, it is
impractical to compute the average weekly wages as above
defined, regard shall be had to the average weekly amount
which during the 52 weeks previous to the injury was being
earmed by a person of the same grade and character employed in
the same class of employment in the same locality or community.
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But where for exceptional reasons the foregoing would be
unfair, either to the employer or employee, such other method of
computing average weekly wages may be resorted to as will most
nearly approximate the amount which the injured employee
would be earning were it not for the injury.

According to the Supreme Court, N.C. Gen. Stat. § 97-2(5) “sets forth
in priority sequence five methods by which an injured employee’s
average weekly wages are to be computed,” “establishes an order of
preference for the calculation method to be used,” and provides that
“the primary method, set forth in the first sentence, is to calculate the
total wages of the employee for the fifty-two weeks of the year prior
to the date of injury and to divide that sum by fifty-two.” McAninch
v. Buncombe County Schools, 347 N.C. 126, 129, 489 S.E.2d 375, 377
(1997) (citing Hensley v. Caswell Action Comm., Inc., 296 N.C. 527, 533,
251 S.E.2d 399, 402 (1979)). The Commission always retains the right,
however, to utilize the final method of calculating an employee’s average
weekly wage, which allows the use of whatever computation method
would “most nearly approximate the amount which the injured
employee would be earning were it not for the injury,” in extraordinary
circumstances in which the use of the first four methods will produce
an unfair result.

B. Disability Benefits for Asbestosis

Asbestosis is listed as a compensable occupational disease in
N.C. Gen. Stat. § 97-563(24) (2009). “The general provisions of our
Workmen’s Compensation Act were originally enacted for the pur-
pose of providing compensation for industrial accidents only.”
Honeycutt v. Carolina Asbestos Co., 235 N.C. 471, 475, 70 S.E.2d 426,
429 (1952). “When it became apparent that the Act should include a
provision for payment of compensation to employees disabled by dis-
eases or abnormal conditions of human beings the causative origin of
which was occupational in nature, the legislature adopted in 1935
what is now codified as [N.C. Gen. Stat. §] 97-52 [et seq.].” Morrison v.
Burlington Indus., 304 N.C. 1, 12, 282 S.E.2d 458, 466 (1981).

The provisions with respect to occupational diseases were
enacted later. And while occupational diseases, as well as ordinary
industrial accidents, are now recognized as a proper expense of
industry, the manner in which disability is brought about by an
occupational disease is so inherently different from an ordinary
accident, it is sometimes difficult to administer the law with
respect to such disease under machinery adopted for the purpose
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of administering claims growing out of ordinary accidents. In
such circumstances it becomes the duty of the courts to give
effect to obvious legislative intent.

Homneycutt, 235 N.C. at 475-76, 70 S.E.2d at 429 (citation omitted).
The Supreme Court also observed that:

An employee does not contract or develop asbestosis or silicosis
in a few weeks or months. These diseases develop as the result of
exposure for many years to asbestos dust or dust of silica. Both
diseases, according to the textbook writers, are incurable and
usually result in total permanent disability.

Id. at 476-77, 70 S.E.2d at 430. “The slow development, incurable
nature, and usual permanence of the disability resulting from
asbestosis and silicosis were pointed to in /[Honeycutt] as reasons
prompting the Legislature to draw distinctions between the tests for
compensation to be paid to an injured employee and a diseased

employee suffering from silicosis.” Pitman v. L.M. Carpenter &
Asssocs., 247 N.C. 63, 67, 100 S.E.2d 231, 234 (1957).

As the cases discussed in the preceding paragraph suggest, work-
ers’ compensation claims arising from occupational diseases may
present distinct factual issues that arise from the long latency period
between initial exposure and subsequent diagnosis with a disease.
For example, a plaintiff may, as in this case, be diagnosed with
asbestosis years after leaving the employment in which his or her
exposure to asbestos occurred or after he or she has retired from all
employment. In view of the difference between occupational disease
claims and claims arising from work-related accidents, the General
Assembly has enacted a number of specific statutory provisions
applicable to asbestos-related workers’ compensation claims.

N.C. Gen. Stat. § 97-55 (2009) defines “disability” as “the state of
being incapacitated as the term is used in defining ‘disablement’ in
[N.C. Gen. Stat. §] 97-54.” (Emphasis added). N.C. Gen. Stat. § 97-54
(2009), in turn, states that:

The term “disablement” as used in this Article as applied to
cases of asbestosis and silicosis means the event of becoming
actually incapacitated because of asbestosis or silicosis to earn,
in the same or any other employment, the wages which the
employee was receiving at the time of his last injurious exposure
to asbestosis or silicosis; but in all other cases of occupational
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disease “disablement” shall be equivalent to “disability” as defined
in [N.C. Gen. Stat. §] 97-2(9).

Thus, “unlike the case of disablement from other occupational dis-
eases, disablement from silicosis and asbestosis is measured from the
time a claimant can no longer work at dusty trades, not from the time
he can no longer work at any job.” Taylor v. J. P. Stevens & Co., 300
N.C. 94, 100, 265 S.E.2d 144, 147 (1980). For that reason:

[i]n order to support a conclusion that a claimant is totally
and permanently disabled by exposure to asbestos, and entitled
to benefits under N.C. Gen. Stat. § 97-29 (2005) the Commission
must find that the claimant is totally unable, . . . “as a result of the
injury arising out of and in the course of his employment,” . . . “to
earn, in the same or any other employment, the wages which the
employee was receiving at the time of his last injurious exposure
to asbestosis or silicosis,” N.C. Gen. Stat. § 97-54 (2005).

Estate of Gainey v. Southern Flooring & Acoustical Co., 184 N.C.
App. 497, 503, 646 S.E.2d 604, 608 (2007) (quoting Frazier v.
McDonald’s, 149 N.C. App. 745, 752, 562 S.E.2d 295, 300 (2002), cert.
denied, 356 N.C. 670, 577 S.E.2d 117 (2003)).

Although the General Assembly enacted a specific definition of
“disability” for use in evaluating asbestosis claims, N.C. Gen. Stat.
§ 97-64 (2009) explicitly provides that the calculation of the amount
of disability compensation awarded in cases involving asbestosis
should be the same as the amount awarded for all other causes
of disability:

General provisions of act to control as regards benefits

Except as herein otherwise provided,! in case of disablement or
death from silicosis and/or asbestosis, compensation shall be
payable in accordance with the provisions of the North Carolina
Workers’ Compensation Act.

N.C. Gen. Stat. § 97-64 (emphasis added). Thus, “the general rule [is]
that an employee becoming disabled by asbestosis or silicosis within

1. “The exceptions to which N.C. [Gen. Stat.] § 97-64 refers are found in N.C. [Gen.
Stat.] §§ 97-61.1 through -61.7[, which] establish a series of examinations . . . of ‘an
employee [who] has asbestosis or silicosis[.]’ . . . ‘If the Industrial Commission finds . . .
that the employee has either asbestosis or silicosis . . . it shall by order remove the
employee from any occupation which exposes him to the hazards of asbestosis or silico-
sis . . . [and] shall pay or cause to be paid . . . to the employee affected by such asbestosis
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the terms of the specific definition embodied in [N.C. Gen. Stat.
§] 97-64, should be entitled to ordinary compensation measured by
the general provisions of the Workmen’s Compensation Act.” Young
v. Whitehall Co., 229 N.C. 360, 366, 49 S.E.2d 797, 801 (1948). As a result,
given his asbestos-related disability, Plaintiff is entitled to compensation
determined in accordance with N.C. Gen. Stat. § 97-29 and § 97-2(5).

In our original opinion, we noted that, for purposes of determin-
ing disability benefits for asbestosis, the “time of the injury” is deemed
to be the date that a claimant is diagnosed withthe disease. “This Court,
in Moore v. Standard Mineral Company, 122 N.C. App. 375, 469 S.E.2d
594 (1996), held that the proper date for determining the average weekly
wage of a plaintiff . . . was as of the time of injury, which was deemed to
be the date of diagnosis of silicosis or asbestosis.”? Abernathy, 151 N.C.
App. at 257, 565 S.E.2d at 221. See also Wilder v. Amatex Corp., 314 N.C.
550, 560, 336 S.E.2d 66, 72 (1985), holding that, for purposes of
determining the date upon which the statute of limitations for an
occupational disease claim begins to run, the date of injury was the
date of diagnosis:

[T]he legislature and the Court have recognized that exposure to
disease-causing agents is not itself an injury. . . . Although per-
sons may have latent diseases of which they are unaware, it is not
possible to say precisely when the disease first occurred in the
body. The only possible point in time from which to measure the
“first injury” in the context of a disease claim is when the disease
is diagnosed.

In their original appeal, Defendants argued that, since Plaintiff
was no longer working at the time that he was diagnosed with
asbestosis, he was not entitled to disability benefits, an argument that
is premised on equating the date of “injury” with the date of diagnosis.
Similarly, on rehearing, Defendants do not dispute that the date of

or silicosis a weekly compensation equal to sixty-six and two-thirds percent (66 %:%) of
his average weekly wages before removal from the industry . . . which compensation shall
continue for a period of 104 weeks." "Clark v. IT7 Grinnell Indus. Piping, Inc., 141 N.C.
App. 417,429, 539 S.E.2d 369, 376 (2000) (quoting N.C. Gen. Stat. § 97-61.1; N.C. Gen. Stat.
§ 97-61.5(b) (1991), remanded for reconsideration in light of Austin v. Continental
General Tire, 354 N.C. 344, 553 S.E.2d 680 (2001). As Plaintiff was not “removed” from
his employment, these statutory provisions have no application to the present situation.

2. The Plaintiff in Moore sought disability compensation under N.C. Gen. Stat.
§ 97-61.5, while Plaintiff in this case is entitled to compensation pursuant to N.C. Gen.
Stat. § 97-64. However, our holding to the effect that the date of diagnosis was the date
of injury did not hinge upon the identity of the statute under which the plaintiff claimed
the right to compensation.
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Plaintiff’s “injury” is the same as the date of diagnosis. As Defendants
have observed, Plaintiff was earning no wages at that time. For that
reason, in the event that the Commission were to utilize any of the first
four methods of determining average weekly wages enunciated in N.C.
Gen. Stat. § 97-2(5), Plaintiff would not be entitled to any disability
benefits at all. However, as we have already noted, N.C. Gen. Stat.
§ 97- 2(5) also provides that:

[W]here for exceptional reasons the foregoing would be unfair,
either to the employer or employee, such other method of
computing average weekly wages may be resorted to as will most
nearly approximate the amount which the injured employee
would be earning were it not for the injury.

According to the Supreme Court, however:

The final method, as set forth in the last sentence, clearly may not
be used unless there has been a finding that unjust results would
occur by using the previously enumerated methods. Ultimately,
the primary intent of this statute is that results are reached which
are fair and just to both parties. . . . “Ordinarily, whether such
results will be obtained . . . is a question of fact; and in such case
a finding of fact by the Commission controls decision.”

McAninch, 347 N.C. at 130, 489 S.E.2d at 378 (citing Wallace v. Music
Shop, 1I, Inc., 11 N.C. App. 328, 181 S.E.2d 237 (1971), and quoting
Liles v. Faulkner Neon & Elec. Co., 244 N.C. 653, 660, 94 S.E.2d 790,
795-96 (1956)). As a result, in the event that the Commission elects to
employ an alternative method for calculating a claimant’s average
weekly wage and fails to make findings of fact addressing the issue of
whether “unjust results would occur by using the previously-enumerated
methods,” Id., its order is affected with legal error, and the case must
be remanded for further proceedings. See, e.g., Boney v. Winn Dixie,
Inc., 163 N.C. App. 330, 333, 593 S.E.2d 93, 96 (2004) (remanding for
additional findings where the “Commission did not clearly state what
method it used to calculate decedent’s average weekly wage”).

C. Analysis of the Commission’s Decision

As we have already noted, application of the first four methods
for computing average weekly wages set out in § 97-2(5) would
preclude Plaintiff from receiving any disability benefits. The
Commission, however, found in its order that “Plaintiff earned
$31,127.00 the last year he worked . . .[,] [which] is sufficient for a
compensation rate of $399.06[,]” and ordered that “Defendants shall pay
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total disability benefits in the amount of $399.06 per week[.]” Thus, it
is clear that the Commission calculated Plaintiff’s average weekly wage
by reference to his earnings during his last year of employment. The only
way in which the Commission could have reached this result is through
reliance on the final computation method set forth in N.C. Gen. Stat.
§ 97-2(5). The Commission did not, however, offer any justification for
the adoption of this approach in its Opinion and Award.

We cannot conclude that, under all circumstances and regardless
of the Commission’s findings of fact, an approach to calculating average
weekly wages utilizing the fifth method of computation specified in
N.C. Gen. Stat. § 97-2(5) that does not rely upon the amount that
Plaintiff earned while working for the employer in whose employ-
ment he or she was exposed to asbestos would never be permissible.
On the contrary, the literal language of the fifth approach authorized
by N.C. Gen. Stat. § 97-2(5) would appear to allow the use of any
method of computing average weekly wages that would “most nearly
approximate the amount which the injured employee would be earning
were it not for the injury.”

In Abernathy, a case with certain factual similarities to this case,
this Court upheld an approach to calculating average weekly wages
that bears some resemblance to that adopted by the Commission in
this case. In Abernathy, the plaintiff was diagnosed with asbestosis
following his retirement. This Court noted that, under N.C. Gen. Stat.
§ 97-2(5), the Commission could employ a non-standard method of
calculating wages in the event that it found that the use of any other
method specified in N.C. Gen. Stat. § 97-2(5) would produce an unjust
result. In addition, we stated that:

In the present case, it would be obviously unfair to calculate
plaintiff’s benefits based on his income upon the date of
diagnosis because he was no longer employed and was not earn-
ing an income. And, since the General Assembly has made no
specific provision for determining compensation pursuant to
[N.C. Gen. Stat.] § 97-64 when a former employee is diagnosed with
asbestosis some time after his removal from the employment, the
only statutory provision which may in fairness be used is the
method recited above.

Abernathy, 151 N.C. App. at 258, 5656 S.E.2d at 222. However, the
Commission’s Opinion and Award in this case does not contain find-
ings indicating that it considered using the other methods for com-
puting the average weekly wage and stating the reason that it
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declined to use them in determining the amount of weekly disability
benefits which Plaintiff was entitled to receive. In addition, the
Commission’s Opinion and Award lacks the required finding that use
of the first four methods of calculating average weekly wages set out
in N.C. Gen. Stat. § 97-2(5) “would be unfair, either to the employer or
employee.” Assuming that the Commission was attempting to utilize
the fifth method for calculating average weekly wages set out in N.C.
Gen. Stat. § 97-2(5) in order to determine the amount of compensa-
tion to which Plaintiff was entitled, its failure to make the findings
and conclusions required as a precondition for use of that computa-
tional method constituted an error of law. As a result, given the
Commission’s failure to make the necessary factual findings and legal
conclusions, we are compelled to “remand this case to the Commission
for recalculation of [Plaintiff’s] average weekly wage and appropriate
findings of fact to support that recalculation.” Boney, 163 N.C. App.
at 334-35, 593 S.E.2d at 97. On remand, the parties are free to advocate
the use of whatever method of computing average weekly wages they
deem appropriate, and the Commission must make adequate findings
and conclusions supporting the method of calculation it ultimately
deems appropriate.

D. Other Issues

In their rehearing petition and supplemental brief, Defendants
have advanced a number of arguments that are inconsistent with the
result we have reached on rehearing. In the course of deciding this
case, we have carefully considered each of Defendants’ arguments.
However, except to the extent that we have explicitly adopted
Defendants’ arguments elsewhere in this opinion, we find them to be
unpersuasive.

First, Defendants argue that this Court erroneously calculated
Plaintiff’s average weekly wage in its original opinion by relying on
the provisions of N.C. Gen. Stat. § 97-61.5. We agree with Defendants
that Plaintiff’s claim for workers’ compensation benefits is not gov-
erned by N.C. Gen. Stat. § 97-61.5, since Plaintiff was not removed
from the employment in which he was subject to exposure to
asbestos. However, we did not rely on N.C. Gen. Stat. § 97-61.5 for the
purpose of ascertaining the amount of weekly disability benefits to
which Plaintiff was entitled in our original opinion and we have not
relied on N.C. Gen. Stat. § 97-61.5 for that purpose on rehearing.

In addition, Defendants argue that N.C. Gen. Stat. § 97-54 “man-
dates” that disability benefits for asbestosis be limited to the amount
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earned by the claimant at the time of his “last injurious exposure,”
even if that exposure occurred decades before Plaintiff’s diagnosis.
More specifically, Defendants contend that N.C. Gen. Stat. § 97-54
“eliminates the potential need . . . for analysis under N.C. Gen. Stat.
§ 97-2(5);” that, under N.C. Gen. Stat. § 97-54, “the employer in whose
employment the employee was ‘last injuriously exposed’ pays the
claim at the wages applicable at that time;” and that, if N.C. Gen. Stat.
§ 97-564 and N.C. Gen. Stat. § 97-64 are considered in pari materia,
one must inevitably conclude that N.C. Gen. § 97-54, which defines
disablement, also controls the amount of disability compensation to
which the claimant is entitled.

Defendants have not, however, cited any authority that utilizes
the phrase “wages which the employee was receiving at the time of
his last injurious exposure to asbestosis” as it appears in the definition
of disability set out in N.C. Gen. Stat. § 97-54 for the purpose of estab-
lishing the amount of disability benefits to which a claimant suffering
from asbestosis is entitled. The absence of any indication in the
relevant statutory language that the language that Defendants have
taken from N.C. Gen. Stat. § 97-54 plays any role in calculating the
level of disability benefits that should be awarded to a claimant who
has been diagnosed as suffering from asbestosis militates strongly
against the validity of Defendants’ argument. Moreover, the General
Assembly has demonstrated the ability to enact provisions that are
specifically applicable to asbestosis and silicosis claims. Had the
General Assembly wished to require the use of a specific method for
calculating disability benefits for claimants suffering from asbestosis,
it could and would have done so. Instead, the plain language of N.C.
Gen. Stat. § 97-64, which states that, “in case of disablement or death
from silicosis and/or asbestosis, compensation shall be payable in
accordance with the provisions of the North Carolina Workers’
Compensation Act,” explicitly rejects the use of a separate and
distinct method for calculating disability benefits in asbestosis cases.
Thus, we conclude that N.C. Gen. Stat. § 97-54 does not control the
calculation of the disability benefits that should be paid to a claimant
suffering from asbestosis and that the statutory reference to the
“wages which the employee was receiving at the time of his last
injurious exposure to asbestosis” in N.C. Gen. Stat. § 97-564 is merely
part of the definition of “disablement.”

Furthermore, Defendants argue that the Commission was barred
by applicable precedent from basing the calculation of Plaintiff’s
average weekly wage on the wages paid by any employer other than
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the one in whose employment he was last injuriously exposed to
asbestos. In support of this position, Defendants cite cases such as
McAninch, and Barnhardt v. Yellow Cab Co., 266 N.C. 419, 146 S.E.2d
479 (1966). In both of these cases, the claimant had multiple employ-
ers during the 12 month period utilized to determine his or her aver-
age weekly wage. In such circumstances, the Supreme Court has
clearly held that the Commission cannot, even if it relies on the fifth
method for determining a claimant’s average weekly wage set out in
N.C. Gen. Stat. § 97-2(5), make the necessary calculation by aggregating
or combining his wages from more than one job. Aside from prohibiting
the Commission from utilizing wages from multiple jobs to calculate
a claimant’s average weekly wage, neither McAninch nor Barnhardt
limits the evidence upon which the Commission is entitled to rely in
attempting to “approximate the amount which the injured employee
would be earning were it not for the injury” during its application of
the fifth method for calculating average weekly wages set out in N.C.
Gen. Stat. § 97-2(5).

In addition, Defendants cite Barnhardt in support of their
contention that “it would be unfair to require an employer to pay
workers’ compensation benefits in excess of the payroll insured by
the insurance carrier.” Defendants argue that requiring them to pay
disability calculated on the basis of Plaintiff’s earnings in 2003 is “a
situation which could not have been predicted or bargained for at the
time Carrier-Defendant entered into a contract of insurance with
Employer-Defendant.” In essence, Defendants argue that requiring
them to pay disability based on 2003 earnings is an unfair impairment of
their right to contract, an argument that the Supreme Court of North
Carolina rejected in Wood v. J. P. Stevens & Co., 297 N.C. 636, 256
S.E.2d 692 (1979).

In Wood, the defendants “denied liability on the ground that
the . . . occupational disease was not covered by the Workmen’s
Compensation Act as it existed at the time the disease was con-
tracted.” Id. at 638, 256 S.E.2d at 694. The Commission ruled that the
plaintiff’s claim was governed by the workers’ compensation law
when she left her employment in 1958, which was several decades
before the date upon which she sought workers’ compensation benefits.
On appeal, the Supreme Court noted that disablement from an
occupational disease triggered the right to compensation and con-
cluded that “it follows that the employee’s right to compensation in
cases of occupational disease should be governed by the law in effect
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at the time of disablement.” Id. at 644, 256 S.E.2d at 698. In reaching
this conclusion, the Court noted that

Courts in a few jurisdictions have refused to apply the law in
effect at the time of disability in cases where the statute granting
recovery was enacted after the claimant terminated his employ-
ment. This result has been justified on the grounds that to hold
otherwise would be to allow an impairment of contract.

Id. at 648, 256 S.E.2d at 700 (citations omitted). However, the
Supreme Court rejected this argument, stating that:

Although superficially appealing, this interpretation does not
withstand close analysis. The Workmen’s Compensation Act is
often spoken of as being part of the employment contract. However,
the relationship between a covered employer and employee is
clearly not contractual in the usual sense of that term.

The liability of the employer under our Workmen’s
Compensation Act arises not from the individual employment
contract but from the Act itself.

“The net result . .. is that the workmen’s compensation ‘con-
tract’ includes everything that the Legislature and the courts say
it shall include, whether added before or after the injury.” . . .

... “In a certain limited sense, the rights and liabilities arise
out of contract, on the theory that the statute becomes a part of
the contract of employment . . . but, strictly speaking, such rights
and liabilities are created independently of any actual or implied
contract and, pursuant to the police power, are imposed upon the
employment status or relationship as a cost of industrial production.”

Id. at 648-50, 256 S.E.2d at 700-01 (quoting McAllister v. Board of
Education, 79 N.J. Super. 249, 259-60, 191 A. 2d 212, 217-18 (1963),
aff’d, 42 N.J. 56, 198 A. 2d 765 (1964), and Todeva v. Oliver Iron
Mining Co., 232 Minn. 422, 428, 45 N.W. 2d 782, 787-88 (1951)).

We conclude that the reasoning set out in Wood is equally applic-
able to the issue of the calculation of an asbestosis claimant’s
disability benefits. As is discussed in more detail above: (1)
N.C. Gen. Stat. § 97-64 directs that disability benefits be calculated
for claimants suffering from asbestosis under the same rules as those
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applicable to other claimants and (2) N.C. Gen. Stat. § 97-2(5) defines
the manner in which average weekly wages are to be calculated.
Given the long latency period for asbestosis, it is inevitable that
claimants may leave the employment in which they are exposed to
asbestos years, even decades, before they are diagnosed. As discussed
in Abernathy, this situation may justify the use of an alternative
approach for calculating the claimant’s average weekly wage. Since
North Carolina law plainly allows the use of alternative computation
methods in certain circumstances and in the event that proper
procedures are followed in order to “approximate the amount which
the injured employee would be earning were it not for the injury,”
N.C. Gen. Stat. § 97-2(5), and since the provisions of N.C. Gen. Stat.
§ 97-2(5) as they existed at the time of Plaintiff’s “disablement” apply
to Plaintiff’s claim in accordance with the logic of Wood, we do not
find Defendants’ insurance rate-based claim persuasive.3

Finally, we note that, in an amicus curiae brief, the North
Carolina Association of Defense Attorneys argues that (1) the
Commission erred by calculating Plaintiff’s disability benefits based
on his employment following his last injurious exposure to asbestos
and that (2) the Commission erred by failing to apportion Plaintiff’s
disability award among his asbestosis and “other disabling non-work-
related conditions.” For reasons we have already discussed, we do
not find the first argument advanced in the amicus curiae brief per-
suasive. Moreover, the second issue was not advanced in Defendants’
petition for rehearing or in Defendants’ original brief on appeal and is
not, for that reason, properly before us. See N.C.R. App. P. 31(d) (stat-
ing that on rehearing “briefs shall be addressed solely to the points
specified in the order granting the petition to rehear”). Thus, except
to the extent set forth above, we are not persuaded by Defendant’s
challenges to the Commission’s order.*

3. As an aside, we note that the economic arguments based on the amount of insur-
ance premiums paid by Defendant Johns Manville to Defendant St. Paul can cut both
ways, given the time value of money as applied to the insurance payments made from
Defendant Johns Manville to Defendant St. Paul.

4. Similarly, we are not persuaded by Plaintiff’s argument that Defendants failed to
preserve their challenge to the Commission’s decision concerning the calculation of aver-
age weekly wages for appellate review. As we read the record, Defendants challenged the
lawfulness of the method ultimately utilized for the purpose of calculating Plaintiff’s aver-
age weekly wages on appeal from the Deputy Commissioner’s Opinion and Award, which
is all that we believe Defendants were obligated to do. Thus, we decline Plaintiff’s request
that we refuse to consider Defendants’ arguments on the merits.



174 IN THE COURT OF APPEALS

IN RE WILL OF BAITSCHORA
[207 N.C. App. 174 (2010)]

III. Conclusion

As a result, for the reasons discussed above, we adopt our original
opinion except for that portion which affirmed the Commission’s
calculation of Plaintiff’s average weekly wage. With respect to that
issue, we conclude that the Commission erred by failing to adopt one
of the first four methods for calculating claimant’s average weekly
wage set out in N.C. Gen. Stat. § 97-2(5) without making sufficient
findings and conclusions to allow use of the fifth method for calcu-
lating a claimant’s average weekly wage set out in that statutory
provision. As a result, we remand this case to the Commission for
reconsideration of the amount of weekly disability benefits to which
Plaintiff is entitled, with instructions that the Commission should
reconsider the method of calculating the average weekly wage to
be utilized in determining Plaintiff’'s weekly disability benefit
payment and make any findings and conclusions that are necessary
for the implementation of the calculation method that it ultimately
deems appropriate.

AFFIRMED IN PART, REMANDED IN PART.

Judges GEER and STROUD concur.

STATE OF NORTH CAROLINA DURHAM COUNTY IN THE MATTER OF THE WILL
OF LEYLA K. BAITSCHORA, DECEASED

STATE OF NORTH CAROLINA DURHAM COUNTY MARTIN TOTORGUL, PLAINTIFF V.
ISMAIL ABAYHAN, INDIVIDUALLY AND AS EXECUTOR OF THE ESTATE OF LEYLA K.
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No. COA09-1141
(Filed 21 September 2010)

1. Evidence— Dead Man’s Statute—exclusion of oral state-
ments harmless error

A de novo review revealed that although the trial court erred
in a caveat proceeding by excluding oral communications
between propounder and decedent based on its failure to find
that a waiver had occurred under N.C.G.S. § 8C-1, Rule 601(c),
the Dead Man’s Statute, the evidence was tangential, at best, on
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the issue of undue influence. Further, the jury heard the same or
similar evidence during the course of the trial.

2. Wills— caveat proceeding—instruction—fiduciary relationship
The trial court did not err in a caveat proceeding in its jury
instruction regarding a fiduciary relationship. The trial court
instructed the jury on the legal consequences of a principal-agent
relationship, if one existed, and then treated the issue as a factual
matter for jury resolution. The instruction properly placed the
burden of proof on caveator.

Appeal by propounder from judgment entered 21 November 2008
and order entered 9 December 2008 by Judge James E. Hardin in
Durham County Superior Court. Heard in the Court of Appeals 24
February 2010.

McPherson, Rocamora & Nicholson, PL.L.C., by William V.
McPherson, Jr., for propounder-appellant.

Glenn, Mills, Fisher & Mahoney, PA., by Carlos E. Mahoney, for
caveator-appellee.

HUNTER, JR., Robert N., Judge.

This appeal concerns a caveat proceeding regarding the pur-
ported will of Leyla K. Baitschora (“decedent”). Ismail Abayhan
(“propounder”),! decedent’s nephew, appeals a judgment and order
from the trial court. The judgment set aside decedent’s purported will
after a jury determined that it was procured by undue influence. The
order taxed decedent’s estate with Martin Totorgul’s (“caveator’s”)
attorneys’ fees and costs.

Propounder argues on appeal that the trial court erred by: (1)
excluding oral communications between decedent and propounder;
(2) charging the jury that a fiduciary relationship existed between
propounder and decedent; and (3) awarding caveator attorneys’ fees
and costs after notice of appeal was entered from the judgment. After
review, we find no prejudicial error.

I. BACKGROUND

At trial, the evidence tended to show the following. In early May
2007, decedent was seventy-six years old and living in a New York

1. “Propounder’s sisters, Ursula and Zubayda Renate Abayhan, were also pro-
pounders at trial, but are not parties to this appeal. Accordingly, we will refer to pro-
pounder herein in the singular.
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apartment with her son, caveator. Caveator had been taking care of
decedent for over a year, during which time decedent underwent her
second round of chemotherapy treatment for terminal uterine cancer.
During the treatment, she had large amounts of fluid regularly
drained from her abdomen.

Ms. Gregory, a neighbor, testified that decedent and caveator had
a close relationship prior to May 2007. Decedent told Ms. Gregory that
she wanted to leave all of her assets to caveator and had signed a paper
writing to that effect in front of Ms. Gregory. At the time this first writing
was executed, caveator was the beneficiary of decedent’s brokerage
accounts and an annuity. Caveator also served as decedent’s health
care agent.

On the evening of 13 May 2007, a dispute arose between decedent
and caveator. Caveator testified that the dispute concerned the
refusal of his mother to eat some food that he had prepared.
Propounder attempted to offer rebuttal testimony that the dispute
escalated and frightened decedent when caveator cursed at decedent,
broke some dishes, and kicked furniture; however, this proffered
testimony was excluded by the trial court.

After this argument occurred and while the caveator was shopping
later that same evening, decedent went to a neighbor’s apartment and
asked if she could spend the night. The next morning, decedent
demanded that caveator leave and return the keys to her apartment,
which he did. After caveator left, decedent went to Chase Bank, met
with her financial advisor, Jorge Torres, and executed new benefi-
ciary designations for two brokerage accounts. Decedent changed
the beneficiary designations from caveator alone to propounder and
his two sisters, Ursula and Zubayda Renate Abayhan, in equal shares.
To obtain contact and identifying information for this change, Mr.
Torres called Ursula Abayhan. Ursula subsequently called pro-
pounder and told him that decedent was changing the beneficiaries
on her accounts. Decedent also changed the beneficiary designations
on an annuity she had with Genworth Life to allow propounder, Ursula,
and Zubayda to be the beneficiaries in equal shares.

A short time after changing these beneficiary designations, dece-
dent was taken to Cabrini Medical Center and hospitalized until 17
May 2007. The next day, propounder, at decedent’s request, arrived at
decedent’s apartment. Propounder was surprised by decedent’s poor

2. The net value of the two Chase brokerage accounts and the Genworth Life annuity
was $307,424.51.
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health, and proceeded to stay in decedent’s apartment from 18 to 22
May 2007. On 23 May 2007, propounder packed decedent’s possessions
and moved her from New York to his home in Durham, North Carolina.

On 24 May 2007, one day after bringing decedent to Durham, pro-
pounder called Mr. Torres about transferring decedent’s accounts
from Chase Bank to Wachovia Bank in Durham. Mr. Torres later
testified in his deposition that propounder “said he had a relationship
with a financial advisor at Wachovia and he was looking to transfer
the investment account to that person.” Later the same day, pro-
pounder took decedent to Roseanne Wallace, propounder’s personal
banker at Wachovia. Ms. Wallace described decedent at the meeting
as being “frail and weak.” While at the bank, decedent opened two
Wachovia accounts so that she could transfer her money from New
York. Ms. Wallace suggested at the meeting that decedent have a will
executed in North Carolina. Sometime during this same day, pro-
pounder prepared a withdrawal request form for the annuity at
Genworth Life and attempted to collect money owed to decedent by
one of decedent’s friends.

On 25 May 2007, propounder brought decedent back to Wachovia,
and decedent opened an individual retirement account (“IRA”).
Decedent funded the Wachovia IRA with cash from an IRA she had at
Fidelity Bank. Propounder and his two sisters were named the bene-
ficiaries, in equal shares, of the newly established Wachovia IRA. At
the meeting with Ms. Wallace, propounder claimed to have decedent’s
power of attorney, though no document had been executed by decedent.

On 31 May 2007, decedent was admitted to Duke Medical Center
after suffering shortness of breath, prolonged constipation, dehydration,
abdominal pain, and lack of appetite. Decedent stayed in the hospital
until 7 June 2007.

On 4 June 2007, propounder asked Ms. Wallace to find an attorney
to draft a will. Ms. Wallace later testified that “they needed to go
ahead and get the will completed.” One of Ms. Wallace’s colleagues at
Wachovia contacted Attorney Gwendolyn Brooks’ office and said that
they were “sending a client . . . who needs a will for his aunt ASAP.”
Propounder called Attorney Brooks the same day and spoke to her
paralegal, Mary Jane Weithe. Propounder told Ms. Weithe that he
would be the sole beneficiary and executor. On 6 June 2007, pro-
pounder talked to Ms. Weithe about being named decedent’s attorney-
in-fact under a power of attorney and reiterated that he would be the
sole recipient of all of decedent’s personal property under the will.
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On 7 June 2007, decedent was released from the hospital, and
propounder called Ms. Weithe to schedule a meeting to discuss dece-
dent’s will. Decedent was readmitted to the hospital emergency room
on 11 June 2007. During the admission process, propounder called
Attorney Brooks’ office and Ms. Wallace several times. At 9:00 a.m.,
propounder reached Ms. Weithe and arranged for her to meet with
decedent. He also arranged for decedent to sign a power of attorney
in his favor. At 11:00 a.m., decedent met with Ms. Weithe and discussed
the terms of the will in propounder’s presence. During the conversation,
propounder interjected information several times. Ms. Weithe reviewed
the power of attorney form with decedent, and decedent signed the
document making propounder her attorney-in-fact. Decedent told Ms.
Weithe to prepare the will promptly. The next day, 12 June 2007, decedent
executed another power of attorney because her name was misspelled
in the prior draft and because Zubayda was named as a co-successor.

Following the meeting on 11 June 2007 between decedent and Ms.
Weithe, propounder called Ms. Weithe and Ms. Wallace several times
about the will. Attorney Brooks prepared the will. On 12 June 2007,
propounder called Ms. Weithe twice to find out when the will would be
executed. Propounder was present when the will was signed. Attorney
Brooks did not personally meet with decedent; as a result, she received
most of her information concerning decedent’s health, mental capacity,
and testamentary intent from Ms. Weithe. No attorney was present at
the will’s execution.

A “Do Not Resuscitate Order” was issued for decedent several
hours after the will was signed. On the morning of 13 June 2007, decedent
was discharged from the hospital in order to go home and die. After
her discharge, propounder immediately began transferring money.
On 14 June 2007, decedent’s Wachovia IRA became fully funded. The
following day, propounder transferred the Wachovia IRA funds to
decedent’s Wachovia checking account—an account which he solely
would inherit under the will. Between 11 and 18 June 2007, pro-
pounder moved approximately $180,000 into decedent’s checking
account. On 21 June 2007, propounder transferred $44,000 from
decedent’s checking account to her money market account. On 22
June 2007, decedent died in propounder’s home.

Propounder attempted to probate the will on 25 June 2007, but
when Ms. Weithe informed propounder that the firm could not handle
the matter until August 2007, propounder sought other counsel. On 28
June 2007, propounder proffered the will for probate in common form
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as the Last Will and Testament of decedent. The effect of the will was
to leave $243,260.34 of probate assets solely to propounder.
Decedent’s non-probate assets, the Chase Bank and Genworth Life
accounts, were to be divided into three equal shares between pro-
pounder, Ursula, and Zubayda. The will provided that the tangible
personal assets, cash, and intangible assets held in the decedent’s
savings or checking accounts were to be distributed to propounder
and the residuary estate to be divided in equal shares among pro-
pounder and his sisters. Due to propounder’s actions between 13 and
22 June 2007, all probate assets of the estate at the time of decedent’s
death consisted of tangible personal assets, cash, and intangible
assets held in decedent’s savings or checking accounts, thereby leaving
propounder’s sisters with nothing under the will.

On 22 August 2007, caveator filed a caveat proceeding to contest
the probate of the will on the grounds that decedent lacked sufficient
mental capacity in that she could not: “(a) understand that she was
making a will, (b) know what property she possessed, (c¢) understand
the effect that the act of making a will would have on her property,
(d) understand who would naturally be expected to receive her property
upon her death, and/or (e) know to whom she intended to give her
property.” Caveator additionally alleged that the will was procured by
undue influence.

Simultaneously with the filing of the caveat, caveator also filed a
civil action challenging the decedent’s ability to execute the beneficiary
designations which disposed of the non-probate estate. This action was
consolidated with the caveat proceeding; however, Caveator has not
challenged the outcome of the corollary action on appeal.

The caveat proceeding was called for trial on 10 November 2008,
and lasted for eight days. On 20 November 2008, the jury returned its
verdict, and found that the will had been procured by undue influence. The
jury also found that decedent had sufficient mental capacity to execute the
will and the beneficiary designations for the non-probate accounts with
Chase Bank and Genworth Life. As a result, propounder and his two sis-
ters remained the beneficiaries in equal shares of the non-probate assets.
On 21 November 2008, the trial court entered judgment setting aside the
will and declaring that decedent died intestate. Propounder filed notice of
appeal from the judgment on 8 December 2008.

Caveator filed a motion for attorneys’ fees and costs pursuant to
N.C. Gen. Stat. § 6-21(2) (2009) in the amount of $68,678.09 on 21
November 2008. On 24 November 2008, caveator filed a motion to
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have funds returned to the estate from propounder, including $40,000
in costs and attorneys’ fees expended by propounder without a court
order. On 9 December 2008, propounder filed his own motion for
attorneys’ fees and costs to be taxed to the estate in the amount of
$144,809.71. After a hearing, the trial court granted caveator’s motion
for attorneys’ fees and costs, and deferred its decision on pro-
pounder’s motion pending the outcome of this appeal. Propounder
filed a second notice of appeal from the trial court’s order as to fees
and costs on 16 December 2008.

On appeal, propounder presents three issues: (1) whether the
trial court erred in excluding from evidence certain oral communica-
tions between propounder and decedent, (2) whether the trial court
erred in instructing the jury that a fiduciary relationship existed
between propounder and decedent, and (3) whether the trial court
had jurisdiction to enter the order awarding caveator’s attorneys’ fees
and costs after notice of appeal was taken from the judgment.

II. JURISDICTION AND STANDARD OF REVIEW

The judgment entered herein is a final judgment from which
appeal lies to this court pursuant to N.C. Gen. Stat. § 7A-27(b) (2009).

A. There is confusion in the law as to the standard of review of a
decision regarding N.C. Gen. Stat. § 8C-1, Rule 601(c) (2009). Rule 601
generally governs the competency of witnesses, and determinations
based thereupon are reviewed for abuse of discretion. See State v.
Liner, 98 N.C. App. 600, 606, 391 S.E.2d 820, 823 (1990). However, the
function of Rule 601(c) is to exclude proffered testimony when it is
shown “ ‘(1) that such witness is a party, or interested in the event, (2)
that his testimony relates to a personal transaction or communication
with the deceased person, (3) that the action is against the personal
representative of the deceased or a person deriving title or interest
from, through or under the deceased, and (4) that the witness is testi-
fying in his own behalf or interest[,]’ ” In re Will of Lamparter, 348 N.C.
45, 51, 497 S.E.2d 692, 695 (1998) (quoting Godwin v. Wachovia Bank &
Trust Co., 2569 N.C. 520, 5628, 131 S.E.2d 456, 462 (1963), and when none
of the circumstances which result in a waiver of the prohibition set out
in Rule 601(c) exist. In order to make this determination, the trial court,
in the first instance, and this Court, on appellate review, are required to
determine the manner in which a number of legal principles should be
applied. Unlike the situation with respect to N.C. Gen. Stat. § 8C-1,
Rule 403 (2009) or with respect to Rule 601(a) or (b), nothing in the
language of Rule 601(c) suggests that the implementation of the Dead
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Man’s Statute involves the making of a discretionary determination,
although the fact that its application may, under some circumstances,
involve what amounts to a relevance determination does suggest that
a degree of deference should be given to the trial court’s decision. In
similar circumstances, our Court has declined to utilize an abuse of
discretion standard of review. State v. Wallace, 104 N.C. App. 498, 410
S.E.2d 226 (1991) (stating that Rule 401 “sets a standard to which trial
judges must adhere in determining whether proffered evidence is
relevant,” although “this standard gives the judge great freedom to
admit evidence because the rule makes evidence relevant if it has any
logical tendency to prove any fact that is of consequence”; for that
reason, “even though a trial court’s rulings on relevancy technically
are not discretionary and therefore are not reviewed under the abuse
of discretion standard applicable to [N.C. Gen. Stat. § 8C-1,] Rule 403,
such rulings are given great deference on appeal”). Id. at 502, 410
S.E.2d at 228. As a result, the standard of review for use in this case
is one that involves a de novo examination of the trial court’s ruling,
with considerable deference to be given to the decision made by the
trial court in light of the relevance-based inquiries that are inherent in
the resolution of certain issues involving application of Rule 601(c),
including the provisions which result in “opening the door” to the
admission of otherwise prohibited testimony.

B. In reviewing jury instructions, this Court must review and con-
sider jury instructions “in their entirety.” Arndt v. First Union Nat’l
Bank, 170 N.C. App. 518, 525, 613 S.E.2d 274, 279 (2005). The “appeal-
ing party must show not only that error occurred in the jury instruc-
tions but also that such error was likely, in light of the entire charge,
to mislead the jury.” Estate of Hendrickson v. Genesis Health
Venture, Inc., 151 N.C. App. 139, 151, 565 S.E.2d 254, 262 (2002). The
trial court is “ ‘required to instruct a jury on the law arising from the
evidence presented.” ” Arndt, 170 N.C. App. at 5625, 613 S.E.2d at 279
(citation omitted); see N.C. Gen. Stat. § 1A-1, Rule 51 (2009).

C. With regard to the jurisdiction of the trial court to enter orders
after notice of appeal has been given, we review the record under a
de novo standard of review. Moody v. Sears Roebuck & Co., 191 N.C.
App. 256, 264, 664 S.E.2d 569, 575 (2008) (“Whether a trial court had
jurisdiction to enter an order is a question of law that we review de
novo.”). Pursuant to the de novo standard of review, “the court consid-
ers the matter anew and freely substitutes its own judgment for that of
the [trial court].” In re Appeal of the Greens of Pine Glen Ltd. P’ship,
356 N.C. 642, 647, 576 S.E.2d 316, 319 (2003).
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III. ANALYSIS
A. Waiver of the Dead Man’s Statute

[1] Propounder contends that the trial court’s exclusion of oral com-
munications between himself and decedent “irreparably damaged” his
case, because he was unable to explain to the jury that his actions were
taken in direct response to the requests of decedent. We disagree.

The Dead Man’s Statute, formerly N.C. Gen. Stat. § 8-51, is now
codified as Rule of Evidence 601(c). See N.C. Gen. Stat. § 8C-601(c).
On the basis of competency, Rule 601(c) serves to disqualify the testi-
mony of certain witnesses:

(c¢) Disqualification of interested persons.—Upon the trial of
an action, . . . a party or a person interested in the event . . . shall not
be examined as a witness in his own behalf or interest, or in behalf
of the party succeeding to his title or interest, against the executor,
administrator or survivor of a deceased person, or the committee of
a lunatic, or a person deriving his title or interest from, through or
under a deceased person or lunatic, by assignment or otherwise,
concerning any oral communication between the witness and the
deceased person or lunatic. However, this subdivision shall not
apply when:

(1) The executor, administrator, survivor, committee or person
so deriving title or interest is examined in his own behalf
regarding the subject matter of the oral communication.

(2) The testimony of the lunatic or deceased person is given
in evidence concerning the same transaction or commu
nication.

(3) Evidence of the subject matter of the oral communication
is offered by the executor, administrator, survivor, commit-
tee or person so deriving title or interest.

N.C. Gen. Stat. § 8C-601(c)(1)-(3). Rule 601(c) excludes a witness’
testimony when it is shown “ ‘(1) that such witness is a party, or inter-
ested in the event, (2) that his testimony relates to a personal transaction
or communication with the deceased person, (3) that the action is
against the personal representative of the deceased or a person deriving
title or interest from, through or under the deceased, and (4) that the
witness is testifying in his own behalf or interest.”” In re Will of
Lampanrter, 348 N.C. at 51, 497 S.E.2d at 695 (citation omitted).
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In this case, propounder does not take issue with the fact that his
excluded testimony was covered by the Dead Man’s Statute. Instead,
he contends that the protection of the Dead Man’s Statute was waived
by caveator when caveator was either examined about or offered
evidence concerning the subject matter of the conversations with the
decedent. Citing Carswell v. Greene, 2563 N.C. 266, 116 S.E.2d 801
(1960) and Breedlove v. Aerotrim, U.S.A., Inc., 142 N.C. App. 447, 543
S.E.2d 213 (2001), propounder’s position is that the excluded testimony
should have been admitted because caveator “opened the door.”
Propounder challenges the exclusion of evidence concerning two
conversations with decedent.

First, propounder addresses the exclusion of evidence of a con-
versation between decedent and caveator. At trial, caveator testified
concerning the events of the night of 13 May 2007 and the afternoon
of 14 May 2007. During this time frame, caveator testified that decedent,
his mother, who was ill with advanced cancer, became angry at him
when he asked her to eat some lamb broth and other food he had pre-
pared for her. Subsequently, caveator testified that he went to get
candy for his mother, and when he returned, she was missing. A
search ensued, during which the mother was located at a neighbor’s
house. The next morning, she asked him to leave her apartment.

A review of the testimony illustrates that caveator’s lawyer asked
a series of questions concerning these events which were worded in
a manner that would not require caveator to repeat oral communica-
tions between himself and decedent. Nevertheless, during caveator’s
answers at trial, caveator mentioned several things that decedent said
to him:

Q: Ms. Gregory referred to an argument. Was there any sort of
argument that night?

A: At the table. Over eating. Pushing her to eat and her getting acri-
monious. And I said, “You're not going to get well if you don’t
eat.” And that’s the wrong thing to say to my Mother. That’s talk-
ing negative and she didn’t like to be talked negative to. She said,
I'll get well. I don’t have to.” . . .

Q: All right. Did your mother make it clear to you that morning
that she wanted you to leave?

A: Yes. She did. She made it very clear that I had to leave.
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At trial, propounder attempted to present his version of these
events occurring between decedent and caveator. During a voir dire
examination outside the presence of the jury, propounder described
his first meeting with decedent after caveator had left her apartment:

Q: How long was it before you got into the apartment that [dece-
dent] made mention of [caveator]?

A. In a few more minutes, maybe five.
Q. Did she make any explanation to you of why he wasn’t there?
A. Yes.
Q. What did she tell you?
Mr. Mahoney: That’s objectionable, Judge.
Mr. McPherson: Go forward.

The Witness: She said that she kicked him out, got the keys
away from him. . . .

Q. Did she offer any reason why she kicked him out?
Mr. Mahoney: Objection.

A. Yes, she said that he became violent.

Q. Did she amplify on that?

A. Yes.

Q. What else did she say.

A. She said he started throwing dishes, breaking them, and kick-
ing the furniture and she said he used the F word. I said, how. She
said that he yelled at me and I was afraid of him. He said, can’t
you understand you're dying, you stupid, old, f _ _ _ woman.

Propounder next challenges the trial court’s decision to exclude
his testimony concerning a conversation that he allegedly had with
decedent in which she requested that he travel to New York to see her
immediately. Had propounder been permitted to testify concerning
the second of these two conversations, he would have stated that:

Well, how did it start? She said, “Can you come?” No, no. I said, “I
want to come see you before things go bad. Next thing she said,”
When can you come?” Without waiting for an answer, she said,
“Can you come today?” And I said, “No, I don’t know if there is
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any flights from Albuquerque today, but I'll let you know when I
can come after I talk to the airlines.”

Propounder summarized this second conversation with decedent by
saying that “[s]he wanted me to go there today, and I couldn’t.” After
a lengthy discussion with counsel, the trial court sustained caveator’s
objections to the above testimony. In addition, the trial court examined
the prior depositions taken by caveator. The trial court’s reasoning
concerning the issue of whether the protection of the Dead Man’s
Statute had been waived is summarized in the following ruling:

Ilooked at each of the portions of the transcript of [propounder’s]
deposition that you've described and I've tried to read enough of
it . . . to understand the full context of the question. On each of
these occasions when Mr. Mahoney asked, did they have a conver-
sation, he doesn’t follow with, what was that conversation. I think
in order for there to be a waiver, he would have had to attempt to
elicit the conversations with a question like that]|.]

I do believe he would have had to ask, what was that conversation
or what did she say. He doesn’t do that on any of these occasions
that you cite.

The court’s ruling highlights the problematic nature of the post-
1983 revision of the Dead Man’s Statute. Under the pre-1983 formulation,
the Dead Man’s Statute prohibited testimony about both conversa-
tions and transactions. The current formulation prohibits only oral
communications. N.C.R. Evid. 601 commentary (“The Dead Man’s
Statute will now be applicable only to oral communications[.]”). This
proscription as to oral communications contrasts starkly with the
waiver rules in subsections (1) and (3) of Rule 601(c), which require
an examination of the broader category of “subject matter of the oral
communication” to determine whether the door has been “opened.”
N.C.R. Evid. 601(c)(1), (3). The commentary to Rule 601 advises
further that “[i]t was not the intent of the drafters of subdivision (c)
to change any existing cases where the Dead Man’s Statute has been
held to be inapplicable, or where, because of the actions of one party
or the other the protection of the rule has been held to be waived.”
N.C.R. Evid. 601 commentary. Under former section 8-51, one party
could open the door to the presentation of evidence concerning the
oral communications of a decedent for an adverse party if the waiving
party put on evidence concerning a mere transaction. See, e.g., Hayes
v. Ricard, 244 N.C. 313, 93 S.E.2d 540 (1956) (documents proffered by
plaintiffs concerning title to real property in issue via decedent’s
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attorney held to “open the door” to rebuttal evidence from defendant,
including testimony of conversations between decedent’s attorney
and decedent and events surrounding some documents offered by
plaintiffs). Therefore, it appears that the restriction of Rule 601(c) to
oral communications, the seemingly easy means by which the Dead
Man’s Statute may be waived by inquiring merely into “subject mat-
ter” rather than oral communications, and the explicit saving of our
old case law under former section 8-51 make the issue of waiver
under the Dead Man’s Statute very murky water.3

The mandates of Rule 601(c) and our prior case law on the issue
of whether an interested party has “opened the door” and waived the
protection of the Dead Man’s Statute, has led to the rule that: if the
question propounded by counsel to his own witness or an adverse
witness specifically requires the witness to repeat oral communica-
tions with the deceased, then there has been a waiver under
Rule 601(c)(1) or (3) by the party propounding the question. If, on the
other hand, the question propounded by counsel to his own witness
does not specifically require the witness to repeat oral communica-
tions with the deceased, and the answer given by his own witness
provides an oral communication with the deceased, then there has
also been a waiver under Rule 601(c)(1) or (3) by the answering party.

In this case, the trial court did not apply this rationale to the evi-
dence before it, and if it had, the record shows that caveator’s
remarks concerning the oral communications with decedent, though
unsolicited by his counsel, should have resulted in a waiver of the
protection of the Dead Man’s Statute to the extent of the subject mat-
ter testified to by caveator. Godwin v. Tew, 38 N.C. App. 686, 688, 248
S.E.2d 771, 773 (1978) (“When the door is thus opened for the adverse
party, it is only opened to the extent that he may testify as to the
transaction about which he was cross-examined.”). Likewise,
caveator waived his Rule 601(c) objection to propounder’s testimony
concerning the reasons for his visit to New York because caveator’s
attorney questioned propounder thereupon during propounder’s
deposition. Reviewing the trial court’s ruling de novo, we therefore
find that the trial court erred by failing to find waiver had occurred
under Rule 601(c) and thereafter excluding the proffered evidence.
However, given the requirement that prejudice be shown as a pre-
condition for an award of appellate relief, we will further examine

3. For further commentary on this subject see Kenneth S. Broun, Brandis and
Broun on North Carolina Evidence § 145 (6th ed. 2004).
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whether or not the exclusion of propounder’s rebuttal evidence
“irreparably harmed” or was prejudicial to propounder’s case on the
jury question of undue influence.

Undue influence “is exerted by various means of a kind that so
overpowers and subjugates the mind of the testator as to destroy his
free agency, and to make him execute a will, which, although his, in
outward form, is in reality not his will, but the will of another person,
which is substituted for that of the testator.” In re Will of Thompson,
248 N.C. 588, 593, 104 S.E.2d 280, 284 (1958).

Undue influence is frequently employed surreptitiously, and is
chiefly shown by its results. When the issue of undue influence is
raised, the question presented is usually one of the effect of a long
course of conduct upon the mind of the testator at the time the will
is made, and the evidence by which it is established is usually
circumstantial.

Id. “ ‘There are four general elements of undue influence: (1) a person
who is subject to influence; (2) an opportunity to exert influence; (3)
a disposition to exert influence; and (4) a result indicating undue
influence.” ” In re Will of Dunn, 129 N.C. App. 321, 328, 500 S.E.2d 99,
104 (1998) (quoting Griffin v. Baucom, 74 N.C. App. 282, 286, 328 S.E.2d
38, 41 (1985)).

Our readings of the transcript, which contained the evidence
which would have been introduced but for the trial court’s ruling,
does not persuade us that the admission of the challenged testimony
would have resulted in a different decision by the jury. Propounder’s
argument—that a full explanation of the altercation taking place on 13
and 14 May 2007 would have shed a different light on the events taking
place between 23 May 2007 to 12 June 2007—is not well founded in
light of the weight of the other evidence adduced at trial by caveator.

At the time of the execution of the will, decedent was of
advanced age, seventy-six years old, and suffering in Duke University
Hospital from terminal uterine sarcoma. According to her medical
records, the cancer had metastasized into her lungs and liver; and at
the time the will was signed, decedent appeared sickly, feeble, and in
poor physical condition. During this time, decedent was also dependent
upon propounder to sign medical releases at the hospital. Caveator
testified that his phone calls to speak to his mother went unreturned.
The attorney who drafted the will was procured by propounder, and
propounder was present during the interview with the paralegal who
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prepared the will. Propounder made transfers of sums of cash from
his aunt’s accounts prior to her death, which had the effect of maxi-
mizing his post-death inheritance to the exclusion of his sisters when
decedent had specifically included the sisters in beneficiary designations.
There was extensive evidence demonstrating propounder’s impa-
tience in connection with the execution of the will and the power of
attorney, and the rapid pace that propounder moved money and
accounts as soon as he had the ability to do so. These events
occurred within the immediate time frame of the execution of the
will, and specifically concern indicia our appellate courts have held
to be highly probative on the issue of undue influence. In re Will of
Sechrest, 140 N.C. App. 464, 469, 537 S.E.2d 511, 515 (2000); see
N.C.P.I, Civ. 860.20 (gen. civ. vol. 2006).

The excluded evidence tended to show that decedent became
very angry at caveator on the evening of 13 May 2007 because he
treated her badly and that propounder came to New York following
that incident at decedent’s request. Despite the trial court’s decision
to exclude evidence of propounder’s testimony concerning decedent’s
version of the events that occurred between caveator and decedent
on the evening of 13 May 2007, the jury heard other evidence that
caveator threw and broke a dish on that occasion, that he acted
aggressively toward decedent, that his conduct angered and frightened
her, and that she expelled him from her apartment. Similarly, despite
the trial court’s decision to exclude propounder’s version of his
conversation with decedent about coming to and the timing of his trip
to New York, the record contains ample evidence that decedent had
a falling-out with caveator and that propounder took many other
actions at decedent’s request.

The evidence excluded by the trial court and sought to be admitted
by propounder is tangential, at best, on the issue of the undue
influence. In an undue influence case, the issue is not how severely the
decedent was estranged from her next-of-kin, but to what extent the
person asserting the influence had on the execution of a will on the
decedent. On balance, we are not convinced that the evidence omitted
would have persuaded the jury on the issue of undue influence.

Since the evidence sought to be admitted by propounder would
not have swayed the jury’s decision on undue influence, it was not
prejudicial error by the trial court to exclude the evidence. The trial
court’s error does not justify an award of appellate relief in that the
jury heard the same or similar evidence during the course of the trial.
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State v. Richardson, 341 N.C. 658, 671, 462 S.E.2d 492, 501 (1995)
(holding that any error in the exclusion of certain evidence “was harmless
because defendant elicited substantially the same evidence through
other witnesses”). In addition, given the fact that an undue influence
claim is necessarily focused on the events that surrounded the execu-
tion of the disputed will and the fact that the evidence that propounder
came to New York at decedent’s request regarding an event that
occurred over a month prior to the execution of the disputed will,
evidence concerning the reason for the timing of propounder’s trip to
New York would not have had any significant impact on the jury’s verdict
with respect to the undue influence issue. As a result, the erroneous
exclusion of the evidence concerning decedent’s statements to pro-
pounder about the events that occurred on the evening of 13 May 2007
and the reason for the timing of propounder’s trip to New York was,
under the facts of this case, harmless error.

B. Fiduciary Duty Jury Instruction

[2] Propounder argues that the jury instruction given by the trial court
regarding a fiduciary relationship erroneously established the legal pre-
sumption of undue influence, and unfairly shifted the burden of proof.
We disagree.

The instruction challenged by propounder reads, in part, as follows:

In addition, Caveator has offered evidence that a fiduciary rela-
tionship existed between the Deceased and [propounder] when
Propounder[’]s Exhibit 1 was executed. Caveator has the burden to
prove by the greater weight of the evidence that a fiduciary rela-
tionship, in fact, existed. A fiduciary is a person in whom another
person has placed special faith, confidence and trust. Because of
the trust and confidence placed in him by another person, a fidu-
ciary is required to act honestly, in good faith and in the best inter-
est of that person.

A fiduciary relationship may exist in a variety of circumstances.
Anytime one person places special faith, confidence and trust in
another person to represent his best interest, a fiduciary relationship
exists. It is not necessary that it be a technical or legal relation-
ship. By law a fiduciary relationship exists between principals and
their agents under a power of attorney. If you find by the greater
weight of the evidence that a fiduciary relationship existed between
the Deceased and [propounder] when Propounder[’]s Exhibit 1 was
executed, then the law presumes that the will was produced by
undue influence—excuse me, procured by undue influence.
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If you find the existence of a fiduciary relationship, the
Propounders may rebut the presumption by proving with evidence
of equal weight that Propounder[’]s Exhibit 1 was the free and vol-
untary act of the Deceased. In any event, the burden remains upon
Caveator to prove, by the greater weight of the evidence, that the
execution of Propounder[’]s Exhibit 1 was procured by undue influ-
ence. Finally, as to this issue on which the Caveator has the burden
of proof.

If you find, by the greater weight of the evidence, that the execu-
tion of Propounder[’]s Exhibit 1 was procured by undue influence,
then it would be your duty to answer this issue yes, in favor of the
Caveator. If, on the other hand, you fail to so find, then it would be
your duty to answer this issue no, in favor of the Propounders.

The evidence adduced at trial clearly shows that decedent and
propounder had developed a close, trusting relationship. The issue
the trial court faced was whether or not this relationship had been
sufficiently formalized to shift the burden of proof to propounder to
show that he did not take advantage of this relationship. Propounder
did not request an instruction at the jury instruction conference on
this countervailing issue. Furthermore, our review of the record
shows that propounder did not offer any rebuttal evidence showing
that he took no advantage of his position. Clearly, the excluded evidence
discussed supra does not rebut caveator’s showing, because it contains
no discussion of the disposition of decedent’s estate resulting from
acts taking place after decedent left New York.

The evidence at trial was conflicting as to when and whether pro-
pounder and decedent had, in fact, established a principal-agent
relationship by the execution of a power of attorney. The above
instruction shows that the trial court, in an effort to properly instruct
the jury and to provide for the shifting burden, did not conclusively
instruct the jury that a fiduciary relationship did, in fact, exist.
Rather, the trial court instructed the jury as to the legal consequences
of a principal-agent relationship, if one existed, and then treated the
issue as a factual matter for jury resolution. If the trial court had
intended to inform the jury that a fiduciary relationship existed, as a
matter of law, the pattern jury instruction provides the following: “In
this case, members of the jury, [Propounder and the Decedent] had a
relationship of [agent and principal]. You are instructed that, under
such circumstances, a relationship of trust and confidence existed.”
N.C.PI, Civ. 501.55 (gen. civ. vol. 2003). The trial court here did not
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use this instruction, and instead left open the question of whether a
fiduciary relationship existed, placing the burden squarely on
caveator to prove its existence. The modified instruction did not
usurp the jury’s duty to weigh the evidence of a fiduciary duty and did
not incorporate a mandatory presumption. The jury made its own
determination as to whether or not a fiduciary relationship existed
based on all evidence it had heard.

Propounder’s reliance on In re Estate of Ferguson, 135 N.C. App.
102, 518 S.E.2d 796 (1999), is misplaced. In Ferguson, we held that
the trial court did not err by declining to give the jury an instruction
on the effect of the existence of a fiduciary relationship because the
record showed that, while a power of attorney was executed at the
same time as the will in issue, the power of attorney was not delivered
to the propounder until eighteen months after its execution. Id. at
105, 518 S.E.2d at 798. Since the fiduciary relationship alleged by the
caveator was based solely on the belated power of attorney, we held
that the omission of a fiduciary relationship jury instruction was not
error. Id. at 105, 518 S.E.2d at 799.

In this case, the will and power of attorney were not signed simul-
taneously, and the evidence was sufficient to permit a reasonable person
to conclude that propounder began acting as decedent’s agent in
advance of the execution of the written power of attorney in both
financial and health-related matters. Propounder was present for
critical estate planning decisions, and orchestrated the procurement
of the will and the power of attorney. Immediately after the execution
of the power of attorney, which occurred one day before the will was
executed, propounder began acting based on its authority.

The facts of this case clearly support the trial court’s instruction.
The instruction correctly placed the burden on caveator, and the jury
agreed that caveator had met his burden of proof. Because the trial
court’s instruction correctly stated the law and did not mislead the
jury, it was properly given. This assignment of error is overruled.

C. Attorneys’ Fees and Costs

Propounder lastly claims that the trial court erred in entering its
order awarding caveator’s attorneys’ fees and costs, because (1) the
trial court lacked jurisdiction under N.C. Gen. Stat. § 1-294 (2009) and
(2) a reversal of this case on appeal in this Court would show that
caveator’s proceeding lacked substantial merit. We disagree.
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As to the first argument, this Court has already held that a trial
court may enter an award of attorneys’ fees following notice of
appeal from a prior judgment in a caveat proceeding, section 1-294
notwithstanding. In re Will of Dunn, 129 N.C. App. 321, 329-30, 500
S.E.2d 99, 104-05 (1998) (“The trial court’s decision to award costs and
attorneys’ fees was not affected by the outcome of the judgment from
which caveator appealed; therefore, the trial court could properly
proceed to rule upon the petitions for costs and attorneys’ fees after
notice of appeal had been filed and served.”); ¢f. McClure v. County of
Jackson, 185 N.C. App. 462, 470, 648 S.E.2d 546, 551 (2007) (holding
that Dunn is limited to caveat proceedings). Regarding propounder’s
second argument, we have already held that there was no prejudicial
error in the judgment. This assignment of error is overruled.

IV. CONCLUSION
For the reasons set forth above, we find

No prejudicial error.

Judges McGEE and ERVIN concur.

STATE OF NORTH CAROLINA v. CURTIS C. COWAN

No. COA09-1415
(Filed 21 September 2010)

1. Appeal and Error— appeal noted orally—treated as motion
for certiorari

An appeal from an order requiring defendant to enroll in life-
time satellite-based monitoring that was noted orally in open
court was not sufficient to confer jurisdiction on the Court of
Appeals, but was considered as a petition for certiorari and was
granted in the interests of justice.

2. Satellite-Based Monitoring— applicable date of statute

The trial court did not err by using N.C.G.S. § 14-208.40B as
the procedural vehicle for determining whether defendant should
be required to enroll in satellite-based monitoring (SBM). That
statute applies to SBM proceedings initiated after 1 December 2007
even if those proceedings involved offenders who had been
sentenced or had committed their offenses before that date.
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3. Constitutional Law— ex post facto—satellite-based monitoring

There was no merit to defendant’s contention that state and
federal constitutional prohibitions of ex post facto laws were
violated by an order subjecting him to lifetime enrollment in satel-
lite-based monitoring (SBM) despite the fact that the SBM regime
did not exist when he committed the acts which led to his conviction.

4. Satellite-Based Monitoring— eligibility—solicitation to take
indecent liberties

Assuming that eligibility for satellite-based monitoring (SBM)
should be determined based on the elements of the offense rather
than on the event, solicitation to take an indecent liberty with a
minor (the offense of which defendant was convicted) inherently
involves the physical, mental, or sexual abuse of a minor as
required for SBM.

5. Satellite-Based Monitoring— notice—inadequate

Defendant did not receive adequate notice of the Department
of Correction’s preliminary determination that he should be
required to enroll in satellite-based monitoring where the notice
did not specify the category of N.C.G.S. § 14-208.40(a) into which
the Department had determined that defendant fell, nor did it
briefly state the factual basis for the conclusion.

Judge ELMORE concurs in the result only.

Appeal by defendant from order entered 17 April 2009 by Judge
John L. Holshouser, Jr., in Rowan County Superior Court. Heard in
the Court of Appeals 15 April 2010.

Attorney General Roy Cooper, by Assistant Attorney General
Catherine M. (Katie) Kayser, for State.

Robert W. Ewing, for defendant.
ERVIN, Judge.

Defendant Curtis C. Cowan appeals from a trial court order
requiring him to enroll in lifetime satellite-based monitoring (SBM).
After careful consideration of Defendant’s challenges to the trial
court’s order in light of the record and the applicable law, we conclude
that the trial court’s order should be vacated and that this case should
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be remanded to the trial court for a new SBM hearing to be held only
after proper notice is given to Defendant.

I. Factual Background

On 6 June 2005, a warrant for arrest charging Defendant with tak-
ing indecent liberties with a child was issued. On 11 July 2005, the
Cabarrus County grand jury returned a bill of indictment charging
Defendant with taking indecent liberties with a child. On 29 August
2007, the prosecutor, with Defendant’s consent, signed an information
charging Defendant with solicitation to take indecent liberties with a
child. On the following day, Defendant entered pleas of guilty to one
count of attempted second degree kidnapping and one count of solici-
tation to commit indecent liberties with a child. In return for
Defendant’s guilty pleas, the State voluntarily dismissed a statutory sex-
ual offense charge, an intimidating a witness charge, a breaking or
entering charge, and an habitual felon allegation. Based upon
Defendant’s guilty pleas, Judge W. Robert Bell entered judgments sen-
tencing Defendant to a minimum term of 15 months and a maximum
term of 20 months imprisonment in the custody of the North Carolina
Department of Correction for attempted second degree kidnapping and
sentencing Defendant to a consecutive minimum term of 9 months and
a maximum term of 11 months in the custody of the Department of
Correction for solicitation to take indecent liberties with a child. Judge
Bell suspended Defendant’s sentence for solicitation to take indecent
liberties with a child and placed Defendant on supervised probation for
a period of 36 months, subject to a number of terms and conditions. On
15 February 2008, Defendant elected to serve his suspended sentence
rather than remain on supervised probation.

On 5 January 2009, the State scheduled a hearing to determine
whether Defendant should be required to enroll in SBM. By means of
a letter dated 8 January 2009, the Department of Correction notified
Defendant of its initial determination that he was subject to SBM. The
issue of whether Defendant should be required to enroll in SBM came
on for hearing before the trial court on 6 March 2009 and 17 April 2009.

At the 6 March 2009 hearing, Probation Officer Lisa Foust stated
that the results of Defendant’s Static-99 risk assessment indicated
that he had a “high risk for reoffending.” In addition, Ms. Foust stated
that she had obtained the “official crime version of what happened
that Cabarrus County constructed after he was sentenced” and that
this report indicated that Defendant had penetrated the four-year-old
victim. On 17 April 2009, the trial court found that Defendant had
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committed a reportable offense “involv[ing] the physical, mental or
sexual abuse of a minor” and ordered him to enroll in SBM for “the
remainder of [his] natural life.” Defendant noted an appeal to this
Court from the trial court’s order.

II. Legal Analysis
A. Appropriateness of Defendant’s Notice of Appeal

[1] The first issue that we must address is the extent, if any, to which
Defendant’s appeal is properly before this Court. Defendant’s appeal
from the trial court’s order requiring him to enroll in lifetime SBM was
noted orally in open court. According to State v. Brooks, — N.C.
App. —, —, 693 S.E.2d 204, 206 (2010), “oral notice pursuant to
N.C.R.App. P. 4(a)(1) is insufficient to confer jurisdiction on this Court”
in a case arising from a trial court order requiring a litigant to enroll in
SBM. “Instead, a defendant must give notice of appeal pursuant to
N.C.R.App. P. 3(a) as is proper ‘in a civil action or special proceeding.’ ”
Id. (quoting N.C.R. App. P. 3(a). N.C.R. App. P. 3(a) (2010) provides that
appeals to the appellate courts in civil actions and special proceedings
are required to be in writing, filed with the Clerk of Superior Court, and
served upon all other parties. As a result of the fact that Defendant
noted his appeal orally, rather than in writing, and the fact that “ ‘[t]he
provisions of [N.C.R. App. 3] are jurisdictional,” ” Stephenson v. Bartlett,
177 N.C. App. 239, 241, 628 S.E.2d 442, 443 (quoting Abels v. Renfro
Corp., 126 N.C. App. 800, 802, 486 S.E.2d 735, 737 (1997); (citing Currin-
Dillehay Bldg. Supply Inc. v. Frazier, 100 N.C. App. 188, 189, 394
S.E.2d 683 (1990), disc. review denied, 360 N.C. 544, 635 S.E.2d 58
(2006), we are required to dismiss Defendant’s appeal.

In addition to attempting to use his oral notice as a means of invok-
ing this Court’s jurisdiction, Defendant has requested that we treat his
brief as a petition for certiorari in the event that we found his oral
notice of appeal to be ineffective. According to N.C.R. App. P. 21(a)(1)
(2010), “[t]he writ of certiorari may be issued by either appellate court
to permit review of the judgments and orders of trial tribunals when the
right to prosecute on appeal has been lost by failure to take timely
action.” The effect of this Court’s decision in Brooks is that Defendant
was required to note an appeal from the trial court’s SBM order in writ-
ing was that Defendant failed to note an appeal from the trial court’s
order in a timely manner, which is one of the reasons for which this
Court is authorized to issue a writ of certiorari. We note that this Court’s
decision in State v. Bare, — N.C. App. —, ——, 677 S.E.2d 518, 524
(2009), which held that North Carolina’s SBM statutes constituted a
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civil and regulatory regime rather than a criminal punishment, was
decided on 16 June 2009. This Court further explained in State v.
Singleton, — N.C. App. —, ——, 689 S.E.2d 562, 565-66, disc. review
allowed, 364 N.C. 131, — S.E.2d (2010), which was decided on 5
January 2010, that, “for purposes of appeal, a[n] SBM hearing is not a
‘criminal trial or proceeding’ for which a right of appeal is based upon
N.C. Gen. Stat. § 15A-1442 or N.C. Gen. Stat. § 15A-1444,” so that juris-
diction to hear appeals from SBM hearings stems from N.C. Gen. Stat.
§ 7A-27. Finally, our decision in Brooks was issued on 18 May 2010.
Defendant’s appeal was noted on 17 April 2009, approximately two
months before Bare, nine months before Singleton, and thirteen
months prior to Brooks. As a result, at the time of his SBM hearing,
Defendant would have needed a considerable degree of foresight in
order to understand that an oral notice of appeal pursuant to N.C.R.
App. P. 4(a)(1) was ineffective. Accordingly, “[i]n the interest of justice,
and to expedite the decision in the public interest,” Brooks, —— N.C.
App. at —, 693 S.E.2d at 206, we grant defendant’s request that we
consider his brief as a petition for the issuance of a writ of certiorari,
issue the writ, and consider his challenges to the trial court’s SBM order
on the merits. See also State v. Clayton, — N.C. App. —, —, —
S.E.2d —, ——, 2010 N.C. App. Lexis 1451 *7 (2010).

B. Effective Date of N.C. Gen. Stat. § 14-208.40B

[2] First, Defendant contends that the provisions of N.C. Gen. Stat.
§ 14-208.40B do not apply to cases involving offenses committed prior
to the effective date of that statutory subsection. In essence, Defend-
ant argues that, since N.C. Gen. Stat. § 14-208.40B is the only statutory
vehicle under which individuals whose eligibility for SBM was not
determined at the time that judgment was imposed can be ordered to
enroll in SBM and since the offense upon which Defendant’s eligibility
for SBM was predicated was committed before the effective date of
N.C. Gen. Stat. § 14-208.40B, the trial court lacked the authority to
require individuals, such as Defendant, who committed crimes prior to
the effective date of N.C. Gen. Stat. § 14-208.40B and whose eligibility
for SBM was not determined at the time that judgment was imposed,
to enroll in SBM. We disagree.

The original SBM statutes became effective on 16 August 2006
and applied (1) to any offenses “committed on or after that date” and
(2) to “any person sentenced to intermediate punishment on or after
that date and to any person released from prison by parole or post-
release supervision on or after that date.” 2006 N.C. Sess. L., c. 247, s.
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15(D). On 11 July 2007, the Governor signed legislation enacting N.C.
Gen. Stat. § 14-208.40A and N.C. Gen. Stat. § 14-208.40B, which
established the procedures that were to be utilized in determining
whether particular offenders would be required to enroll in SBM,
among other SBM-related provisions. According to 2007 N.C. Sess. L.,
c. 213, s. 15:

Section 2 of this act [N.C. Gen. Stat. § 14-208.40A] becomes effective
December 1, 2007, and applies to sentences entered on or after
that date. Section 6 of this act [failure to enroll a felony] becomes
effective December 1, 2007, and applies to offenses committed on
or after that date. Sections 7 [conditions of probation], 8 [condi-
tions of parole] and 9 of this act [other post-release conditions]
become effective on December 1, 2007 and apply to persons placed
on probation, parole, or post-release supervision on or after that
date. Section 9A [reporting requirements amended] becomes effec-
tive December 1, 2007. The remainder of this act [including Section
3, which contained N.C. Gen. Stat. § 14-208.40] is effective when it
becomes law.

Thus, N.C. Gen. Stat. § 14-208.40B initially became effective 11 July
2007. However, 2007 N.C. Sess. L., c. 484, s. 42, a technical corrections
bill enacted on 2 August 2007, changed the effective date of N.C. Gen.
Stat. § 14-208.40B from 11 July 2007 to 1 December 2007. Thus, except
for its applicability during the brief period of time between 11 July 2007
and 2 August 2007, N.C. Gen. Stat. §14-208.40B took effect on 1
December 2007.

Judge Bell entered judgment against Defendant in the solicitation
to take indecent liberties with a minor case on 30 August 2007, with
his crime allegedly having been committed on 1 April 2005. The issue of
Defendant’s eligibility for SBM was not addressed at the time that judg-
ment was entered. As of 1 December 2007, no hearing had been held
for the purpose of determining whether Defendant should be required
to enroll in SBM. According to N.C. Gen. Stat. § 14-208.40B, “[w]hen an
offender is convicted of a reportable conviction as defined by [N.C.
Gen. Stat. §] 14-208.6(4), and there has been no determination by a court
on whether the offender shall be required to enroll in satellite-based
monitoring . . .,” the Department of Correction is authorized to institute
a proceeding to determine Defendant’s eligibility for SBM. N.C. Gen.
Stat. § 14-208.40B(a). As a result, since Defendant had a reportable con-
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viction! and since his eligibility for SBM had not yet been determined,
the procedures set out in N.C. Gen. Stat. § 14-208.40B provide an appro-
priate vehicle for use in determining whether Defendant should be
required to enroll in SBM, as long as they are applicable in cases involving
offenders convicted prior to 1 December 2007.

The issue of whether the State was entitled to seek to have
Defendant enrolled in SBM pursuant to the procedures outlined in
N.C. Gen. Stat. § 14-208.40B is, at least in the first instance, a matter
of statutory construction. “The principal goal of statutory construc-
tion is to accomplish the legislative intent.” Lenox, Inc. v. Tolson, 353
N.C. 659, 664, 548 S.E.2d 513, 517 (2001) (citing Polaroid Corp. v
Offerman, 349 N.C. 290, 297, 507 S.E.2d 284, 290 (1998)). “The best
indicia of that intent are the language of the statute . . . , the spirit of
the act and what the act seeks to accomplish.” Concrete Co. v. Board
of Commissioners, 299 N.C. 620, 629, 265 S.E.2d 379, 385 (1980) (citing
Stevenson v. City of Durham, 281 N.C. 300, 188 S.E.2d 281 (1972)).
“[S]tatutes dealing with the same subject matter must be construed in
pari materia, as together constituting one law.” Bare, — N.C. App.
at ——, 677 S.E.2d at 523 (quoting Williams v. Alexander County Bd. of
Educ., 128 N.C. App. 599, 603, 495 S.E.2d 406, 408 (1988)) (citation and
quotation marks omitted). “ ‘In discerning the intent of the General
Assembly, statutes in pari materia should be construed together and
harmonized whenever possible.’ ” Id. (quoting State v. Jones, 359 N.C.
832, 836, 616 S.E.2d 496, 498 (2005)).

The basic legal principles underlying the SBM program are set out
in N.C. Gen. Stat. § 14-208.40, which is essentially identical to former
N.C. Gen. Stat. § 14-208.33.2 2006 N.C. Sess. L., c. 247, s. 15. In
essence, N.C. Gen. Stat. § 14-208.40 and its predecessor required the
Department of Correction to create the SBM program and set out
various substantive provisions identifying the individuals who should
be required to enroll in that program. N.C. Gen. Stat. § 14-208.40A,
which applies to SBM-related determinations made at the time of sen-
tencing, and N.C. Gen. Stat. § 14-208.40B, which, as we have previously
noted, applies to SBM-related determinations made after sentencing,

1. In his brief, Defendant contends that he did not have a reportable conviction of
the type necessary for SBM eligibility. However, the validity of Defendant’s contention
hinges on acceptance of his claim that N.C. Gen. Stat. § 14-208.40B has no application to his
situation. Given our disagreement with Defendant’s position on that issue, we are unable
to accept his contention that he lacked the necessary reportable conviction as well.

2. The only difference between the two statutory provisions is that N.C. Gen. Stat.
§ 14-208.40(a)(3) provides that “offenders . . . convicted of [violating N.C. Gen. Stat.
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were enacted for the purpose of establishing the procedures to be utilized
in determining whether specific individuals were required to enroll in
SBM. As a result, we conclude that N.C. Gen. Stat. § 14-208.40A and N.C.
Gen. Stat. § 14-208.40B were intended to augment, and not to supersede,
N.C. Gen. Stat. § 14-208.40 and its predecessor and must be interpreted
wm pari materia with each other and with N.C. Gen. Stat. § 14-208.40
so as to avoid the creation of conflicts among and gaps in the relevant
statutory provisions. The most appropriate way to accomplish that
goal is to construe N.C. Gen. Stat. § 14-208.40 as setting out the sub-
stantive law concerning SBM eligibility and to construe N.C. Gen. Stat.
§ 14-208.40A and N.C. Gen. Stat. § 14-208.40B as governing the procedures
to be utilized in applying the substantive rules set out in N.C. Gen. Stat.
§ 14-208.40. The adoption of any other approach would create a risk that
conflicting substantive SBM-related rules would exist.

In view of the fact that the original SBM legislation, which was
effective at the time that judgment was imposed upon Defendant,
applied to any offenders “sentenced to intermediate punishment on
or after” 16 August 2006, 2006 N.C. Sess. L., c. 247, s. 15(1), and the
fact that Defendant received a probationary sentence on 30 August
2007, it is clear that Defendant was subject to the possibility of an SBM
enrollment requirement as a matter of substantive law from and after
the date upon which he pled guilty to solicitation to take indecent liberties
with a minor. Since, as we have already established, the provisions of
N.C. Gen. Stat. § 14-208.40B are essentially procedural in nature and
since “statutes relating to modes of procedure are generally held to
operate retroactively,” State v. Green, 350 N.C. 400, 404-05, 514 S.E.2d
724, 727 (1999) (citing Smith v. Mercer, 276 N.C. 329, 338, 172 S.E.2d
489, 495 (1970), cert. denied, 540 S.E.2d 351 (1999),2 we conclude that
N.C. Gen. Stat. § 14-208.40B applies to SBM proceedings initiated after

§ 14-27.2A or N.C. Gen. Stat. § 14-27.4A] shall be enrolled in [SBM] for the offender’s nat-
ural life” while there is no equivalent provision in former N.C. Gen. Stat. § 14-208.33.

3. In light of our conclusion that N.C. Gen. Stat. § 14- 208.40B is a procedural,
rather than a substantive statute, we disagree with Defendant’s reliance on the principle
that “statutes are presumed to act prospectively only,” Fogleman v. D & J Equipment
Rentals, Inc., 111 N.C. App. 228, 431 S.E.2d 849 (1993) (citing Lee v. Penland-Bailey Co.,
50 N.C. App. 498, 500, 274 S.E.2d 348, 350 (1981)) disc. review denied, 335 N.C. 172, 436
S.E.2d 374 (1993), since it is clear from the context of our decision in #oglemar that the
principle upon which Defendant relies applies to statutory provisions that “ ‘alter the legal
consequences of conduct or transactions completed prior to its enactment.’ ” /2. (quoting
Gardner v. Gardner, 300 N.C. 715, 718, 268 S.E.2d 468, 471 (1980). Since Defendant was
potentially subject to a requirement that he enroll in SBM for reasons completely unre-
lated to the enactment of N.C. Gen. Stat. § 14-208.40B, the principle upon which
Defendant relies has no application to the present situation.
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1 December 2007, even if those proceedings involved offenders who had
been sentenced or had committed the offenses that resulted in their
eligibility for SBM before that date.* Acceptance of Defendant’s argu-
ment to the contrary would create an anomalous situation under which
offenders whose SBM eligibility was evaluated at the time of sentencing
could be required to enroll in SBM, while those whose eligibility for SBM
was not evaluated at that time could not be ordered to enroll solely
because SBM-related issues were not addressed at sentencing. We do
not believe that the General Assembly intended such a result. Thus, the
trial court did not err by utilizing N.C. Gen. Stat. § 14-208.40B as the
procedural vehicle for determining whether Defendant should be
required to enroll in SBM.

C. Constitutionality of the SBM Program

[3] Secondly, Defendant contends that the statutory scheme providing
for an offender’s enrollment in SBM is punitive in nature and that, for
that reason, the trial court’s order subjecting him to enrollment in life-
time SBM despite the fact that the SBM regime did not exist as of the
date upon which he committed the acts that led to his conviction for
solicitation to take indecent liberties with a child violates the state and
federal constitutional provisions against ex post facto laws. This Court
has repeatedly held that the statutory provisions requiring that certain
offenders enroll in SBM constitute a civil, regulatory scheme rather
than a criminal punishment and that a trial court order requiring a
defendant similarly-situated to Defendant to enroll in SBM does not
result in a violation of the constitutional prohibitions against expost

facto laws, State v. Vogt,—— N.C. App. —, —, 685 S.E.2d 23, 27 (2009);
State v. Morrow, — N.C. App. —, ——, 683 S.E.2d 754, 758, disc.
review as to additional issues denied, 363 N.C. 747, 689 S.E.2d 372
(2009); State v. Wagoner, — N.C. App. —, —, 683 S.E.2d 391, 399

(2009); Bare, —— N.C. App. at —, 677 S.E.2d at 531, and we are bound
by those prior holdings. In re Appeal from Civil Penalty, 324 N.C. 373,
384, 379 S.E.2d 30, 37 (1989) (stating that, “[w]here a panel of the Court
of Appeals has decided the same issue, albeit in a different case, a
subsequent panel of the same court is bound by that precedent, unless
it has been overturned by a higher court”). As a result, Defendant’s
contention that requiring a person in his position to enroll in lifetime

4. Although Defendant also urges us to adopt his preferred resolution of the
effective date issue in order to avoid constitutional issues arising under the provisions of
the state and federal constitutions prohibiting the enactment of ex pos¢ facto laws, we
find this principle of little relevance to our analysis given that, for the reasons set forth
below, North Carolina’s SBM statutes do not contravene the ex post facto provisions of
either constitution.
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SBM violates the constitutional prohibition against the enactment of ex
post facto laws lacks merit.

D. Sufficiency of the Evidence to Support the
Imposition of SBM Upon Defendant

[4] Next, Defendant argues that the trial court erred by finding that he
should be required to enroll in SBM on the grounds that “the offense of
which the defendant was convicted involved the physical, mental, or
sexual abuse of a minor . . . .” We disagree.

According to N.C. Gen. Stat. § 14-208.40(a)(2), “[a]ny offender
who satisfies all of the following criteria: (i) is convicted of a reportable
conviction as defined by [N.C. Gen. Stat. §] 14-208.6(4), (ii) is required to
register under Part 2 of Article 27A of Chapter 14 of the General Statutes,
(iii) has committed an offense involving the physical, mental, or sexual
abuse of a minor, and (iv) based on the Department’s risk assessment
program requires the highest possible level of supervision and
monitoring” may be required to enroll in SBM. In challenging the trial
court’s order, Defendant argues that the determination of whether he
had committed an offense involving “the physical, mental, or sexual
abuse of a minor” should be based upon an examination of the
elements of the offense for which he had been convicted and that an
analysis of the elements of solicitation to take indecent liberties with a
minor demonstrates that guilt of that offense does not necessarily
“involv[e] the physical, mental, or sexual abuse of a minor.” Assuming,
without deciding, that an elements-based approach rather than a event-
based approach should be utilized in determining Defendant’s eligibility
for SBM under N.C. Gen. Stat. § 14-208.40(a)(1) and N.C. Gen. Stat.
§ 14-208.40B(c), we conclude that the trial court correctly found that
Defendant was eligible for SBM.

The elements of taking indecent liberties with a child in violation
of N.C. Gen. Stat. § 14-202.1 are that “(1) the defendant was at least
16 years of age, (2) he was five years older than his victim, (3) he will-
fully took or attempted to take an indecent liberty with the victim, (4)
the victim was under 16 years of age at the time the alleged act or
attempted act occurred, and (5) the action by the defendant was for
the purpose of arousing or gratifying sexual desire.” State v. Rhodes,
321 N.C. 102, 104-05, 361 S.E.2d 578, 580 (1987) (citing State v. Hicks, 79
N.C. App. 599, 399 S.E.2d 806 (1986)). The “gravamen of the crime of
solicitation” to commit a felony is “[c]ounseling, enticing or inducing
another to commit a crime,” with such unlawful “[s]olicitation being
complete when the request to commit a crime is made, regardless of
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whether the crime solicited is ever committed or attempted.” State wv.
Richardson, 100 N.C. App. 240, 247, 395 S.E.2d 143, 147-48 (1990) (citing
State v. Furr, 292 N.C. 711, 720, 235 S.E.2d 193, 199, cert. denied, 434
U.S. 924, 98 S. Ct. 402, 54 L. Ed. 2d 281 (1977), and State v. Mann, 317
N.C. 164, 169, 345 S.E.2d 365, 368 (1986)), disc. review denied and
appeal dismissed, 372 N.C. 641, 399 S.E.2d 332 (1990). Therefore, the
elements of the crime of solicitation to take indecent liberties with a
minor are that the defendant (1) requests another person, (2) who is at
least 16 years old and (3) five years older than the victim to (4) willfully
take or attempt to take an indecent liberty with the victim (5) at a time
when the victim was under sixteen years of age (6) for the purpose of
arousing or gratifying sexual desire. Thus, the ultimate issue before the
trial court, assuming that an elements-based approach of the type
required in connection with the “aggravated offense” provision of N.C.
Gen. Stat. § 14-208.40(a)(1), State v. Singleton, — N.C. App. —, —,
689 S.E.2d 562, 568-69, disc. review allowed, 364 N.C. 131, — S.E.2d
(2010); State v. Davison, — N.C. App. —, ——, 689 S.E.2d 510, 517
(2009), must be used in applying the “physical, mental or sexual abuse”
provision of N.C. Gen. Stat. § 14-208.40(a)(2), was whether an individual
whose conduct is encompassed within the elements of solicitation to
take indecent liberties with a child has “committed an offense involving
the physical, mental, or sexual abuse of a minor.” In order to properly
resolve that question, we must focus on the statutory language requiring
the Defendant’s conduct to “involve” the “physical, mental, or sexual
abuse of a minor.”

“Involving” is defined as “to have within or as part of itself” or “to
require as a necessary accompaniment” Webster’s Ninth New
Collegiate Dictionary (1991). The fundamental deficiency in
Defendant’s challenge to the trial court’s finding is its assumption
that, in order for an offense to “involve” the “physical, mental, or sexual
abuse of a minor,” actual “physical, mental, or sexual abuse” of the
victim must occur. Instead, given the fact that the word “involve”
encompasses an act that would have the “physical, mental, or sexual
abuse of a minor” as a “necessary feature or consequence” as well as
“including or containing” such abuse, we believe that eligibility for
SBM under N.C. Gen. Stat. § 14-208.40(a)(2) includes both completed
acts and acts that create a substantial risk that such abuse will occur.
Thus, an act which rises to the level of a completed taking indecent
liberties with a minor inevitably has “within or as part of itself” the
“physical, mental, or sexual abuse of a minor.” Similarly, in view of
the fact that an unlawful attempt to take indecent liberties with a
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child requires proof of “ ‘(1) the intent to commit the substantive
offense, and (2) an overt act done for that purpose which goes
beyond mere preparation, but (3) falls short of the completed
offense,” ” State v. Ellis, 188 N.C. App. 820, 825, 6567 S.E.2d 51, 54,
disc. review denied, 362 N.C. 365, 664 S.E.2d 313 (2008) (quoting State
v. Coble, 351 N.C. 448, 449, 527 S.E.2d 45, 46 (2000) (citations and quota-
tions omitted)), and the fact that an overt act of the type necessary to
permit a finding of liability for attempt may constitute such abuse itself
and, at a minimum, inherently encompasses a substantial risk that the
sexual abuse of a minor will occur, we conclude that an attempt to take
an indecent liberty with a child has “within or as part of itself” “the physical,
mental, or sexual abuse of a minor” for purposes of N.C. Gen. Stat.
§ 14-208.40(a)(2) as well. Finally, although guilt of unlawful solicitation
to take an indecent liberty with a minor need not involve the commission
of the completed crime, we believe that an effort to “counsel, entice, or
induce” another to commit an indecent liberty with a minor also creates
a substantial risk that the “physical, mental, or sexual abuse of a minor”
will occur, so that such a solicitation has the sexual abuse of a minor “as
a “necessary accompaniment.” Thus, since the offense of solicitation to
take an indecent liberty with a minor inherently “involves” the “physical,
mental, or sexual abuse of a minor,” we conclude that the trial court
did not err by concluding that Defendant was subject to enrollment in
SBM pursuant to N.C. Gen. Stat. § 14-208.40(2)(2).5

E. Notice

[4] Finally, Defendant argues that he did not receive adequate notice of
the basis for the Department of Correction’s preliminary determination
that he should be required to enroll in SBM. We agree.

The version of N.C. Gen. Stat. § 14-208.40B(b) in effect at the time
of Defendant’s SBM proceeding provided that, “[i]f the Department
determines that the offender falls into one of the categories described
in [N.C. Gen. Stat. §] 14-208.40(a), the Department shall schedule a
hearing in the court of the county in which the offender resides” and

5. We note, however, that an individual required to enroll in SBM pursuant to N.C.
Gen. Stat. § 14-208.40(a)(2) is only subject to mandatory participation in the SBM pro-
gram for a term of years rather than for life. N.C. Gen. Stat. § 14-208.40B(c); N.C. Gen.
Stat. § 14-208.41((b). As a result, the trial court erred by ordering that Defendant enroll
in lifetime SBM as compared to subjecting him to SBM for a term of years. However,
given that we are reversing the trial court’s order and remanding this case to the trial
court for a new SBM hearing for notice-related reasons, we need not afford any direct
relief based upon this error given that it is not likely to recur as a result of the proceed-
ings on remand.
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“notify the offender of the Department’s determination and the date of
the scheduled hearing. . . .” 2007 N.C. Sess. L., c. 213, s. 3. In State v.
Stines, —— N.C. App. —, —, 683 S.E.2d 411, 418 (2009), this Court
held that the Department’s notice obligation under N.C. Gen. Stat.
§ 14-208.40B(b) “mandates that the Department, in its notice, specify the
category set out in N.C. Gen. Stat. § 14-208.40(a) into which the
Department has determined the offender falls and briefly state the factual
basis for that conclusion.” As a result, at the time that an SBM hearing
is scheduled for an offender pursuant to N.C. Gen. Stat. § 14-208.40B,
the version of N.C. Gen. Stat. § 14-208.40B(b) applicable to this pro-
ceeding required the Department to provide notice to the offender of
the reason that the Department believed that he or she should be
required to enroll in SBM and the basis for that determination.

The initial notice that the Department sent to Defendant on 8
January 2009 stated, among other things, that:

The Department of Correction has made the initial determination
that you meet the criteria set out in General Statute 14-208.40(a),
which requires your enrollment in Satellite Based Monitoring.
Therefore, a Determination Hearing has been scheduled in Rowen
[sic] County Superior Court on Friday, January 30, 2009 at 9:30 [a.m].
The Court will review your case to make a determination concerning
your eligibility for Satellite Based Monitoring. At this hearing, you
will have the opportunity to contest evidence presented by the State
that you are subject to the Satellite Based Monitoring program.

Although the notice sent to Defendant adequately informed him of
the date, time, and location of his SBM hearing, it failed to “specify
the category set out in N.C. Gen. Stat. § 14-208.40(a) into which the
Department ha[d] determined” that Defendant fell or to “briefly state
the factual basis for that conclusion.” Stine, — N.C. App. at ——, 683
S.E.2d at 418. For that reason, we conclude that Defendant did not
receive adequate notice of the Department’s preliminary determination
in violation of N.C. Gen. Stat. § 14-208.40B(b) and that the trial court’s
order should be reversed and this case remanded to the Rowan
County Superior Court for a new SBM hearing, prior to which
Defendant must be provided with adequate notice.

ITI. Conclusion

Thus, for the reasons set forth above, we conclude that
Defendant did not receive adequate notice as required by N.C. Gen.
Stat. § 14-208.40B(b) prior to his SBM hearing and that this deficiency
in the proceedings leading to the trial court’s order necessitates an
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award of appellate relief. As a result, the trial court’s order is
reversed and this case is remanded to the Rowan County Superior
Court for a new SBM hearing, prior to which adequate notice must be
provided to Defendant.

REVERSED AND REMANDED.
Judge BRYANT concurs.

Judge ELMORE concurs in result only.
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Criminal Law— self-defense—instruction—prior threats
insufficient

The trial court did not err in a first-degree murder case by
denying defendant’s request for an instruction on self-defense.
Although the record established that the victim had threatened
defendant repeatedly, the record was devoid of any evidence that
the victim ever attempted to actually harm defendant. Prior
threats, without more, were not sufficient to establish the exis-
tence of a reasonable need to use deadly force.

Appeal by defendant from judgment entered 29 January 2009 by
Judge W. Russell Duke, Jr., in Pitt County Superior Court. Heard in
the Court of Appeals 9 March 2010.

Attorney General Roy Cooper, by Buren R. Shields, 111, Special
Deputy Attorney General, for the State.
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ERVIN, Judge.

Defendant Shadeek Pittman appeals from judgment entered by
the trial court sentencing him to life imprisonment without parole in
the custody of the North Carolina Department of Correction based on
a jury verdict finding Defendant guilty of first-degree murder. After
careful consideration of Defendant’s challenge to the trial court’s
judgment in light of the record and the applicable law, we find that
Defendant received a fair trial, free from prejudicial error, and that
the trial court’s judgment should remain undisturbed.
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I. Factual Background

A. State’s Evidence

On 17 July 2007, Larry McLean, who had known Defendant for
two or three years, rode his bicycle to a convenience store in
Greenville, North Carolina. Mr. McLean had a number of criminal
convictions and admitted having used marijuana. At the convenience
store, Mr. McLean saw Defendant, who was also riding a bike. While
Defendant and Mr. McLean talked in the parking lot, Kenneth
DeWayne Andrews arrived and entered the store. When Mr. Andrews
exited the store, he asked Defendant if he wanted to fight and said,
“You still want to do that . .. we can go on the side or we can go ahead
and do it now.” Mr. Andrews accused Defendant of having stolen his
wallet and pants, leading Defendant to point out that he had returned
Mr. Andrews’ pants. During the time they were at the convenience
store, Defendant told Mr. McLean that Mr. Andrews had threatened
Jessica Benson, the mother of Defendant’s son, while they were at a
park, a statement that Mr. Andrews did not dispute.

Although Mr. McLean urged Defendant and Mr. Andrews to end
their feud, Defendant and Mr. Andrews continued to argue. Mr.
McLean did not, however, see either Defendant or Mr. Andrews make
a threatening gesture or display a weapon. However, Defendant did
have a gun in his pocket on that occasion. According to Mr. McLean,
Mr. Andrews was “fussing with [Defendant] about the pants and his
wallet.” When Defendant referred to a video he had made of Mr.
Andrews’ daughter, Mr. Andrews complained that the video “didn’t
come out right.” Mr. McLean testified that Defendant and Mr.
Andrews “kept going back and forth about the film, the wallet, [and
the] pants.” Finally, Mr. Andrews stated to Defendant that:

[W]hen you see me at [the] K&A [convenience store] you need to
go to Kings [convenience store]. And if I'm at Kings you need to go
to K&A, and if I'm walking down the street you need to cross over.

After Mr. Andrews made this pronouncement, Defendant rode off on
his bike while Mr. McLean remained at the store talking to Mr.
Andrews about ending his conflict with Defendant, until he “got
[Andrews] calmed down[.]”At that point, Mr. Andrews walked
towards his house and Mr. McLean rode away on his bicycle.

A few minutes later, Mr. McLean saw Defendant riding his bicy-
cle. Shortly thereafter, Mr. McLean saw Mr. Andrews in front of his
house. Mr. Andrews called Mr. McLean over and told Mr. McLean that
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he realized that it was time to end his conflict with Defendant. For
that reason, Mr. Andrews asked Mr. McLean to tell Defendant that he
was ready to stop quarreling about the stolen pants and wallet.
During this conversation, Mr. Andrews was standing in his front yard
while Mr. McLean straddled his bicycle in the street.

At that point, Defendant rode up on his bicycle and asked if Mr.
Andrews and Mr. McLean were “still talking mess.” At the time that he
came to Mr. McLean’s location, Defendant, who did not normally
wear such an item of clothing, had a glove on his hand. According to
Mr. McLean, Mr. Andrews attempted to tell Defendant “to let it go.”
However, Defendant “pulled out a gun.” Although Mr. Andrews was
“trying to talk,” Mr. McLean testified that Defendant would not “listen
to what we had to say, and when he pulled the gun out, he fired it.”
After Mr. McLean heard a shot, he saw Mr. Andrews grab his neck. Mr.
McLean testified that Mr. Andrews did not approach Defendant, reach
behind his back, or curse at Defendant before Defendant shot him.
Instead, Mr. McLean stated that “we [were] trying to get [Defendant]
not to do nothing he didn’t have no business because we seen him with
the gun.” Mr. McLean left immediately, but he heard three more shots as
he rode away. Later that day, Defendant called Mr. McLean, but hung up
when Mr. McLean asked him, “Why did you do that?”

Elbert Biggs lived across the street from Mr. Andrews. On 17 July
2007, Mr. Biggs saw Defendant ride up on his bicycle and shoot Mr.
Andrews while Mr. Biggs was on his own front porch. Mr. Biggs stated
that, at the time that he initially appeared, Defendant was wearing
gloves with cut-off fingers on his right hand and was holding a pistol
on his handlebars with his finger on the trigger. After the first shot was
fired, Mr. Andrews’ neck went around; after the second shot was fired,
Mr. Andrews leaned over; at the time of the third shot, Mr. Andrews was
running into his house. According to Mr. Biggs, Mr. Andrews was
unarmed. Mr. Biggs admitted that he had glaucoma and cataracts, that
his vision was blurred when he did not wear glasses, and that he was
not wearing glasses that day.

Officer Paula Sauls of the Greenville Police Department testified
that she was dispatched to 905 Imperial Street on 17 July 2007 in
response to a report that a man had been shot at that location. At the
time of her arrival, Officer Sauls saw blood leading into a house and
found Mr. Andrews “collapsed [in a bedroom] in a very contorted position.”
Officer R.W. Coltraine of the Greenville Police Department retrieved a
number of Reminington Peter 380 shell casings from the street in front
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of Mr. Andrews’ residence. Detective Richard Williams of the Greenville
Police Department, who served as the lead investigator into the shooting
of Mr. Andrews, testified that Defendant claimed to have worn the glove
in order to avoid getting gunshot residue on his hands. According to
Special Agent Jessica Rosenberry of the State Bureau of Investigation, at
least two of the five shell casings that Officer Coltraine found outside
Mr. Andrews’ residence were fired from the same weapon. No weapons
were found near Mr. Andrews, in his pockets, or in his house.

Chiquita Barfield testified that she and Mr. Andrews were dating
in July 2007. About a week before the shooting, Ms. Barfield and Mr.
Andrews were at a Greenville bus stop, at which point Mr. Andrews
saw Defendant. Defendant and Mr. Andrews “had words back and
forth” about some pants and a wallet that had been stolen from Mr.
Andrews. However, Defendant and Mr. Andrews stayed on opposite
sides of the street. Mr. Andrews began arguing first on this occasion,
and Ms. Barfield had to hold him back.

On 17 July 2007, Ms. Barfield was inside Mr. Andrews’ house
when she heard three gunshots. After Ms. Barfield heard the shots,
Mr. Andrews came inside, bleeding from his chest and mouth. Ms.
Barfield summoned an ambulance and stayed with Mr. Andrews until
law enforcement officers and emergency medical care arrived. Mr.
Andrews, who was wearing an electronic monitoring device, died
as the result of multiple gunshot wounds. According to Dr. M.G.F.
Gilliland, the shot to Mr. Andrews’ face was not a fatal injury. Instead,
the wound that resulted in Mr. Andrews’ death entered the left side of
the back, passed through the body, and exited on the right side of
the chest.

B. Defendant’s Evidence

Detective Richard Williams showed a photographic lineup that
included Defendant’s picture to Mr. Biggs, but Mr. Biggs was unable
to identify anyone in the lineup. Detective Williams interviewed
witnesses and viewed videotapes from the convenience store at
which Defendant and Mr. Andrews had quarreled. On 19 July 2007,
Detective Williams took Defendant into custody and interviewed him.
Defendant introduced an audiotape of his statement to Detective
Williams into evidence.

Defendant was twenty-six years old. Several years earlier,
Defendant and another man had broken into a house and stolen various
items, including Mr. Andrews’ pants and wallet. Although he did not
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know Mr. Andrews at the time of the break-in, Defendant later
learned that Mr. Andrews’ pants were among the stolen items. When
Mr. Andrews confronted Defendant about the stolen pants, Defendant
returned them. According to Defendant, Mr. Andrews remained angry
at Defendant after Defendant returned Mr. Andrews’ pants. Defend-
ant testified that, whenever the two men came into contact, Mr.
Andrews displayed “a real bad attitude.”

On Fathers’ Day in 2007, Defendant visited Eppes Gym Park with
his six year old son, Ms. Benson, and Ms. Benson’s daughter.! Mr.
Andrews was also present at the park with his young daughter. While
the group was in the park, Mr. Andrews approached Defendant and
asked him to make a video of Mr. Andrews and his child. At the time
he made this request of Defendant, Mr. Andrews spoke “properly and
very nicely.” Although Defendant videotaped Mr. Andrews and his
daughter for several minutes, Mr. Andrews was displeased with the
result and told Defendant to make another tape, which Defendant
agreed to do after he finished spending time with his son. Mr.
Andrews replied that making a video was “the least [Defendant] could
do” in exchange for Mr. Andrews’ failure to beat Defendant up
following Defendant’s theft from Mr. Andrews. Mr. Andrews threat-
ened to hurt Defendant, Ms. Benson, and their son. According to
Defendant, Mr. Andrews cursed and was “disrespectful.” However,
Defendant conceded that he was not frightened by Mr. Andrews’
threats because “he didn’t touch me or put his hands on me or . .. get
up in my face” and because Defendant was “threatened all the time.”
Defendant left the park because Mr. Andrews wanted to argue and “fuss
and . .. fight” in front of their children. Similarly, Ms. Benson decided to
leave the park after a brief argument with Mr. Andrews. As Defendant
was leaving the park, he noticed the arrival of some other men with
whom he had previously had an “altercation” stemming from
Defendant’s “association” with the Crips, a street gang. The new
arrivals, who were associated with a rival gang, the Bloods, talked to
Mr. Andrews and pointed at Defendant.

In July, 2007, Defendant had another encounter with Mr.
Andrews. As Defendant was bicycling, he saw Mr. Andrews and a
woman waiting at a bus stop. Defendant and Mr. Andrews “had some
words;” during their conversation, Mr. Andrews said that one of them
might “get hurt” because of their conflict.

1. Although Defendant and Ms. Benson had been romantically involved, their rela-
tionship had ended in 2005.



210 IN THE COURT OF APPEALS

STATE v. PITTMAN
[207 N.C. App. 205 (2010)]

On 17 July 2007, Defendant bicycled to a convenience store parking
lot, where he planned to sell drugs. At that time, Defendant had an
automatic pistol in his pocket. As Defendant, Mr. McLean, and
another man named “Chill Will” were talking, Mr. Andrews arrived.
Although Defendant started to leave in order to avoid having trouble
with Mr. Andrews, Mr. McLean told Defendant to stay and offered to
“put an end to” the dispute between Defendant and Mr. Andrews.

As Mr. Andrews emerged from the store, he approached Defend-
ant and asked if Defendant wanted “to go around the store and fight
one-on-one.” However, Mr. Andrews did not touch Defendant or sug-
gest a gunfight. After Defendant declined Mr. Andrews’ invitation to
engage in combat, Mr. McLean, Defendant, and Mr. Andrews
discussed the incident in which Defendant stole items from a house
in which Mr. Andrews was sleeping. During the conversation, Mr.
Andrews continued to berate Defendant. As a result of his desire to
avoid additional problems, Defendant left the store.

After changing clothes at home, Defendant rode his bicycle in the
direction of the home of Ms. Benson’s new boyfriend in order to visit
his son. As he bicycled, Defendant saw Mr. McLean, who said that Mr.
Andrews had gone to Imperial Street. Defendant did not know that Mr.
Andrews lived there. A few minutes later, Defendant saw Mr. McLean
on Imperial Street talking with someone. Mr. McLean called to Defend-
ant and asked Defendant to join him. As Defendant approached, he had
his gun in his right pocket. When he neared Mr. McLean and the other
individual, Defendant realized that Mr. McLean was talking to Mr.
Andrews. At that point, Defendant and Mr. Andrews resumed their
argument about “the pants and the wallet.”

According to Defendant, Mr. Andrews was standing in his yard
while Defendant and Mr. McLean were in the street on their bicycles.
Defendant was between Mr. McLean and Mr. Andrews at a distance of
about two to three feet from both men. As Defendant turned towards
Mr. McLean in order to talk with him, he noticed that Mr. McLean was
looking over Defendant’s shoulder and backing away. “[O]ut of the
corner of [his] eye,” Defendant saw that Mr. Andrews was “edging up”
towards him and “reaching” behind him with his right hand. At trial,
Defendant testified that:

A:. .. And, as he’s reaching . . . I pulled my gun out and it hap-
pened so fast I just—I mean start shooting to protect myself.

Q:. .. [W]hy did you feel like you had to shoot?
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A:1 mean this—this guy’s always seeing me, threatening
me. He’s been threaten[ing] my family. I mean at the time—I
mean it just happened so quick that, I mean, I'm fearing for
my life.

Q: What did you think Mr. Andrews was going to do?

A: I mean I—at the time and the way the situation was happening
and looked—I mean I thought maybe hewas going to hurt me.

Q: What did you think he was going to do?
A: Maybe try to jump on me, stab me. I mean whatever it took.

Defendant needed “a way to protect” himself because he feared
Andrews might try to hurt him; “the only means of protection” avail-
able to Defendant at that time was a gun.

The incident was over in several seconds. Defendant claimed to
have shot Mr. Andrews because Mr. Andrews was “easing” towards
Defendant and reaching for something. Defendant acknowledged that
he fired several shots at Mr. Andrews in rapid succession without
attempting to ascertain where his shots landed. In addition,
Defendant admitted that he did not know what Mr. Andrews was
“reaching” for and had not seen a weapon in his possession.

Mr. Andrews was approximately the same size as Defendant. He
had never touched Defendant or “followed through” on any threat
throughout the course of their dispute. In addition, Defendant admitted
that he had never seen a weapon in Mr. Andrews’ possession.
Defendant never reported Mr. Andrews’ threats to the police.
Similarly, Ms. Benson did not report Mr. Andrews’ behavior at the
park to the police.

After Defendant shot Mr. Andrews, he went home. Defendant did
not call the police because he was afraid. However, when Detective
Williams arrested him, Defendant provided a statement concerning
the shooting. In addition, although Defendant told Detective Williams
where the gun used to kill Mr. Andrews was located, investigating
officers were unable to locate it.

C. Procedural History

On 19 July 2007, a warrant for arrest was issued charging
Defendant with the murder of Mr. Andrews. On 13 August 2007, the
Pitt County grand jury returned a bill of indictment charging
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Defendant with the first-degree murder of Mr. Andrews. The case
came on for trial before the trial court and a jury at the 26 January
2009 criminal session of the Pitt County Superior Court. Prior to trial,
the trial court allowed the State’s motion to amend the indictment
returned against Defendant for the purpose of correcting the spelling of
Mr. Andrews’ middle name. At the close of both the State’s evidence and
all of the evidence, Defendant unsuccessfully moved to dismiss the
charge against him. During the jury instruction conference, the trial
court denied Defendant’s request that the jury be instructed on the law
of self-defense. After the arguments of counsel and the trial court’s
instructions to the jury, the jury returned a verdict convicting
Defendant of the first-degree murder of Mr. Andrews. Based on the
jury’s verdict, the trial court sentenced Defendant to a term of life
imprisonment without the possibility of parole in the custody of the
North Carolina Department of Correction. Defendant noted an appeal
to this Court from the trial court’s judgment, contending that the trial
court erred by failing to instruct the jury on the issue of whether he
acted in self-defense.

II. Legal Analysis

A. Applicable Legal Principles

[B]efore the defendant is entitled to an instruction on self-
defense, two questions must be answered in the affirmative: (1)
Is there evidence that the defendant in fact formed a belief that it
was necessary to kill his adversary in order to protect himself
from death or great bodily harm, and (2) if so, was that belief rea-
sonable? If both queries are answered in the affirmative, then an
instruction on self-defense must be given. If, however, the evi-
dence requires a negative response to either question, a self-
defense instruction should not be given.

State v. Moore, 363 N.C. 793, 796, 688 S.E.2d 447, 449 (2010) (quoting
State v. Bush, 307 N.C. 152, 160-61, 297 S.E.2d 563, 569 (1982). In deter-
mining whether a defendant is entitled to a self-defense instruction, “the
evidence is to be viewed in the light most favorable to the defendant”
and, “if the defendant’s evidence, taken as true, is sufficient to support
an instruction for self-defense, it must be given even though the State’s
evidence is contradictory.” Id. (citing State v. Watkins, 283 N.C. 504,
509, 196 S.E.2d 750, 7564 (1973). “The reasonableness of the belief must
be judged by the facts and circumstances as they appear to the defendant,
and it is a question for the jury to determine the reasonableness of
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defendant’s belief.” State v. Davis, 18 N.C. App. 436, 438-39, 197 S.E.2d 6,
8 (1973) (citing State v. Robinson, 213 N.C. 273, 195 S.E. 824 (1938)).
However:

It is for the court to determine in the first instance as a matter of
law whether there is any evidence upon which defendant reason-
ably believed it to be necessary to kill his adversary in order to
protect himself from death or great bodily harm. If there is no evi-
dence upon which the defendant in fact could form such a rea-
sonable belief, then there is no evidence of self-defense and the
issue should not be submitted to or considered by the jury.

State v. Stone, 104 N.C. App. 448, 452, 409 S.E.2d 719, 721 (1991)
(citing State v. Bush, 307 N.C. 152, 297 S.E.2d 563 (1982); State v.
Johnson, 166 N.C. 392, 81 S.E. 941 (1914); and State v. Spaulding, 298
N.C. 149, 257 S.E.2d 391 (1979), rev. denied, 330 N.C. 617, 412
S.E.2d 94 (1992)).

B. Necessity for Self-Defense Instruction

Defendant contends that, viewing the evidence in the light most
favorable to Defendant, “a jury could have found that [Defendant’s]
fear of imminent danger of death or great bodily harm was reasonable
in light of the totality of the circumstances,” so that the trial court
erred by refusing to instruct the jury on the issue of self-defense.
According to Defendant, the trial court reached a contrary conclusion
because it utilized “an after-the-fact view of the circumstances, rather
than judging the issue on the basis [of] the circumstances that
appeared to [Defendant] to exist when he had to make the split second
decision of whether to respond with force to what looked like a lethal
attack.” We disagree.

The evidence,? taken in the light most favorable to Defendant,
tends to show that Defendant and Mr. Andrews had a long-standing
conflict that originated from an incident in which Defendant appar-
ently stole a pair of pants and a wallet from Mr. Andrews in 2005.3 In
attempting to establish the reasonableness of his fear of Mr. Andrews,
Defendant points to the following evidence:

2. In analyzing the evidence, we consider only the facts and circumstances that
were known to Defendant at the time of the shooting. Accordingly, we do not consider
the evidence that Mr. Andrews told Mr. McLean that he wanted to end the feud or that no
weapon was found near Mr. Andrews after he was shot in evaluating the merits of
Defendant’s argument on appeal.

3. Although Defendant admitted having stolen the pants and had returned them to
Mr. Andrews, he denied having Mr. Andrews’ wallet in his possession.
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The testimony of Defendant that, when he and Mr. Andrews saw
each other, Mr. Andrews had a “bad attitude” and brought up the
stolen pants and wallet.

The testimony of Mr. McLean and Defendant that Mr. Andrews
had warned Defendant that, if Defendant saw Mr. Andrews on the
street or shopping in a particular store, Defendant should cross
the street or shop at a different establishment.

The testimony of Defendant and Ms. Benson that, on Fathers’ Day
in 2007, Defendant and Mr. Andrews were at a park with their
children. At that time, Mr. Andrews cursed at Defendant and Ms.
Benson and threatened to hurt Defendant, Ms. Benson, and
their son.

The testimony of Defendant that, when he bicycled past Mr.
Andrews and his girlfriend about a week prior to the shooting,
Mr. Andrews shouted at Defendant about the stolen wallet and
pants and threatened to hurt Defendant.

The testimony of Defendant and Mr. McLean to the effect that, on
the morning of 17 July 2007, Mr. Andrews asked Defendant if he
wanted to “fight one-on-one,” complained about the stolen items,
and reiterated his previous advice that Defendant avoid him by
crossing the street or choosing a different convenience store at
which to shop.

The testimony of Defendant that, later on 17 July 2007, Defendant
stopped his bicycle at Mr. Andrews’ house to talk to Mr. McLean.
As Defendant turned to talk to Mr. McLean, Mr. Andrews shouted
at Defendant about the stolen items. Defendant saw Mr. McLean
backing away and noticed “out of the corner of his eye” that Mr.
Andrews was moving towards him while reaching behind his
back for an unknown object.

According to Defendant, he thought Mr. Andrews might harm him
with a weapon and was afraid for his life when he saw Defendant
“easing” toward him and reaching behind his back. Assuming, for
purposes of discussion, that Defendant actually believed that it was
necessary to shoot Mr. Andrews in order to prevent Mr. Andrews from
attacking him, the record evidence was insufficient to permit a rea-
sonable jury to conclude that any such belief was a reasonable one.

In seeking to persuade us to reach a contrary result, Defendant

contends that Mr. Andrews was “obsessive” about his grudge against
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Defendant and that, over the years, Mr. Andrews made “numerous
threats” to Defendant. In fact, Mr. Andrews even threatened Ms.
Benson and Defendant’s son. Defendant argues that, when Defendant
saw Mr. Andrews moving towards him while reaching behind his back
with his right hand, the two men were “in very close proximity” to
each other and Defendant had “no time to make inquiry” about
whether Mr. Andrews was “armed with a weapon.” On the basis of
this logic, Defendant contends that his belief that he needed to use
lethal force in order to prevent Mr. Andrews from attacking him was
a reasonable one.

Although the record clearly establishes that Mr. Andrews had
threatened Defendant repeatedly, the record is devoid of any evidence
that Mr. Andrews ever threatened to kill Defendant or that Mr.
Andrews ever attempted to actually harm Defendant. The record
contains no evidence tending to show that anyone, including
Defendant, had ever seen Mr. Andrews either in possession of a
weapon or attack another person. The record lacked any indication
that Mr. Andrews had a reputation for violence. Indeed, the uncon-
tradicted evidence establishes that, while Mr. Andrews had been
angry with Defendant for an extended period of time, their conflict
had never escalated beyond idle threats and that Mr. Andrews had
never touched Defendant or made any serious effort to hurt him.
Finally, there was no evidence that Mr. Andrews threatened to hurt or
attack Defendant during their 17 July 2007 argument or that the
encounter between Defendant and Mr. Andrews on this occasion was
more heated than earlier disputes. Instead, the undisputed evidence
established that Defendant had a gun in his possession at the time
that he approached Mr. McLean and Mr. Andrews; that he fired multi-
ple shots at Mr. Andrews, the first of which was not fatal; and that he
continued firing as Mr. Andrews attempted to retreat to his residence.
As a result, the principal basis upon which Defendant seeks to
persuade us that Defendant’s belief that he needed to kill Mr.
Andrews in order to defend himself stems from the threats that Mr.
Andrews had made against Defendant on prior occasions and Mr.
Andrews’ conduct at the time of the shooting.

Prior threats, without more, do not suffice to establish the exis-
tence of a reasonable need to use deadly force. For example, in State
v. McCray, 312 N.C. 519, 521, 324 S.E.2d 606, 609 (1985), the defend-
ant and the deceased were prison inmates. According to the record
evidence, the deceased had harassed and threatened the defendant.
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Id. at 524-25, 324 S.E.2d at 611. However, at the time that the defendant
attacked the deceased, there was no evidence that the deceased
posed any threat to the defendant. Id. at 531, 324 S.E.2d at 614. In
holding that the deceased’s prior threats did not, without more, support
a reasonable belief that Defendant needed to use deadly force, the
Supreme Court stated that:

Application of these principles to the facts . . . reveals that . . .
there was no necessity—real or apparent—for the defendant to
kill in order to protect himself from death or great bodily harm at
the time in question. Defendant’s evidence was to the effect that
in the days preceding the fatal encounter a great deal of animos-
ity and tension between the deceased and [defendant] was gener-
ated by the actions of the deceased in taunting and intimidating
the defendant. . . . We are not persuaded by defendant’s argument
that [the deceased] should be considered the aggressor in the
fatal affray by reason of his prior actions.

Id. at 530-31, 324 S.E.2d at 614. As a result, the fact that Mr. Andrews
had threatened Defendant does not, under the circumstances
revealed by the present record, demonstrate that the Defendant
reasonably believed that it was necessary to kill Mr. Andrews in order
to defend himself.

Defendant’s description of Mr. Andrews’ conduct immediately
prior to the shooting does not, whether considered in isolation or in
the context of Mr. Andrews’ prior threats, suffice to support a self-
defense instruction either. The fact that Mr. Andrews may have been
“edging up” on Defendant while reaching behind his back with his
right hand does not support a finding that Defendant reasonably
believed that he needed to use lethal force in light of the fact that
Defendant does not claim to have seen Mr. Andrews with a weapon
on that or any occasion, that Mr. Andrews had not threatened him
immediately prior to the shooting, or that Defendant had no other
objective basis, aside from prior threats which had never involved or
led to anything worse than an exchange of unpleasant words, for
believing that Mr. Andrews was about to launch an attack on him that
posed a risk that Defendant would suffer death or great bodily injury.
As the Supreme Court stated in State v. Williams, 342 N.C. 869, 873-74,
467 S.E.2d 392, 394-95 (1996), in holding that a defendant’s request for
a self-defense instruction was properly denied:



IN THE COURT OF APPEALS 217

STATE v. PITTMAN
[207 N.C. App. 205 (2010)]

Defendant testified that he saw Staton reach for his belt as if
reaching for a pistol. However, defendant also testified that he
never actually saw Staton with a pistol. Other than the defendant’s
self-serving claim that he thought Staton was reaching for a
weapon, the evidence shows only that Staton approached the
scene and inquired, “What’s up?” repetitively. The record is totally
void of any evidence showing that Staton had a pistol or threatened
defendant in any manner. There is no evidence that the victim
ever had a weapon or made any threatening gesture toward
the defendant.

Finally, the evidence shows that the defendant fired three
shots. After the first shot was fired, the victim turned and began
to run away. The victim was struck, in the back, by the third shot.
The fact that the victim was shot in the back while attempting to
run from the scene is significant. It is entirely unreasonable to
believe that a person of ordinary firmness would have considered
the use of deadly force necessary to protect himself or herself
from an unarmed person who was running from the scene. . . . .
Even assuming that the defendant’s fear was real, it did not justify
a preemptive strike against an unarmed individual. Thus, the second
element of perfect self-defense is not reflected in the evidence.

As a result, we conclude that there is no evidence that would support
a finding that Defendant reasonably believed that he needed to use
deadly force against Mr. Andrews to prevent death or serious bodily
injury. Thus, the trial court did not err by declining Defendant’s
request that the jury be instructed on the law of self-defense.

NO ERROR.

Judges McGEE and GEER concur.
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STATE OF NORTH CAROLINA v. BRIAN ANTHONY REAVIS, DEFENDANT

No. COA09-1425

(Filed 21 September 2010)

Evidence— motion to suppress—constitutional grounds—
first raised at trial

Defendant’s constitutional objection at trial to admission of
an interview with a detective, treated as a motion to suppress,
was not timely made and the assignment of error was overruled.
The legal grounds upon which defendant sought the exclusion of
the evidence were constitutional, so that a pretrial motion to sup-
press was required, but defendant did not make such a motion
and the exceptions that would allow the motion for the first time
at trial did not apply.

. Evidence— prior offenses—opened door

The trial court did not err by admitting evidence of defend-
ant’s prior offenses during cross-examination of defendant’s psy-
chiatrist where defendant opened the door on direct examination.

. Burglary and Unlawful Breaking or Entering— sufficiency of

evidence—nighttime

There was sufficient evidence that an offense occurred dur-
ing nighttime to support a burglary conviction, aside from con-
flicting testimony from the victim, where there was also evidence
from the 911 tape, the victim’s statement to officers, the crime
scene technician at the scene, and a record from the U.S. Naval
Observatory to which defendant stipulated.

. Burglary and Unlawful Breaking or Entering— no instruction

defining nighttime—not plain error

There was no plain error in a burglary prosecution where the
trial court did not instruct the jury on the definition of nighttime.
Although there was some conflicting evidence, it could not be
said that the jury probably would have reached a different verdict
had the instruction been given.
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5. Constitutional Law— effective assistance of counsel—
instruction not requested—different outcome improbable

There was no ineffective assistance of counsel in not requesting
an instruction on the definition of nighttime in a burglary prose-
cution where it was highly improbable that there would have
been a different result had the instruction been given.

Appeal by defendant from judgments entered on or about 8 May
2009 by Judge Phyllis M. Gorham in Superior Court, New Hanover
County. Heard in the Court of Appeals 25 March 2010.

Attorney General Roy A. Cooper 111, by Special Deputy Attorney
General Jennie Wilhelm Hauser and Assistant Attorney
General Phillip Reynolds, for the State.

Kathryn L. VandenBerg, for defendant-appellant.

STROUD, Judge.

Defendant was convicted of first degree sex offense, first degree
burglary, malicious maiming, attempted first degree rape, and common
law robbery. Defendant appeals on various grounds. For the following
reasons, we find no error.

I. Background

The State’s evidence showed that on 12 April 2008, Ms. Ann
Smithl stepped outside to get her paper, and when she came back to
her house “someone was helping [her] to step into [her] house. And
[they] went inside fast. He locked the door and said that he only wanted
[her] money, he would not hurt [her].” Ms. Smith gave defendant the
money she had downstairs. Defendant took Ms. Smith upstairs, into
the bedroom, where defendant “threw [her] across the bed” and
began beating her and taking off her clothes. Defendant kept telling
Ms. Smith that he just wanted money. Ms. Smith told defendant she
was 95 years old and asked him to stop. Defendant “rubbed [his
penis] all over” Ms. Smith. Defendant placed his fingers in Ms. Smith’s
vagina. Defendant eventually ran away. Ms. Smith suffered serious
and permanent injuries during the attack, including a serious eye
injury which required surgery to save her vision in one eye. Ms. Smith
also has continuing pain in her neck and a decline in her hearing and
balance since the attack.

1. A pseudonym will be used to protect the identity of the victim.
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On 30 April 2008, defendant made a statement at the Wilmington
Police Department to Detective Paul Verzaal after defendant had
been informed of and waived his Miranda rights. On or about 5 May
2008, defendant was indicted for first degree rape, first degree kid-
napping, common law robbery, first degree sex offense, first degree
burglary, malicious maiming, and three aggravating factors in the
commission of the other offenses. On or about 18 November 2008 and
20 April 2009, defendant gave “notice of his intent to raise the defense
of insanity and his intent to introduce expert testimony relating to a
mental disease, defect, or other condition bearing upon the issue of
whether he had the mental state required for the offense charged.” On
or about 4 May 2009, the State dismissed the charge of first degree kid-
napping. On or about 8 May 2009, defendant was convicted by a jury of
attempted first degree rape, common law robbery, first degree sex
offense, first degree burglary, and malicious maiming. Defendant had a
prior felony record level of V. Defendant was sentenced to 433 to 529
months for his first degree sex offense conviction, 133 to 169 months for
his first degree burglary conviction, 151 to 191 months for his malicious
maiming conviction, and 282 to 348 months for his attempted first
degree rape and common law robbery convictions; defendant’s sen-
tences are to be served consecutively. Defendant was also ordered to
“register as a sex offender” for life and “be enrolled in satellite-based
monitoring” for life. Defendant appeals.

II. Defendant’s Interview

[1] Defendant first argues that the trial court should have suppressed
evidence of his recorded interview by Detective Verzaal for several reasons.
The record does not include a written motion to suppress the recorded
interview prior to trial, but instead defendant’s attorney raised
objections during trial. The following exchange took place regarding
these objections to the interview:

MR. BROWN [defendant’s attorney]: Yes, your Honor. It’s my
understanding the State is going to make a motion where they’re
going to attempt to introduce Mr. Reavis’ in-custody interrogation.
And I want to object to that. I would object to that on the basis
that this is rebuttal evidence, based on Dr. Sloan’s testimony.
Dr. Sloan said he saw an interview, but he did not specify
what interview.

I believe the State is going to try to introduce a disk with the
interview through Detective Verzaal, and that would be a violation
of his Fifth Amendment right, self-incriminating, and I believe
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also the issues of whether or not he can fully understand the
nature or appreciate any waivers that he may have acknowledged,
and I think that it’s highly prejudicial for the jury at this point to
see that if he’s not going to testify, which he’s decided not to do.

And the State is probably going to argue that this is going to
go to the formulation of Dr. Wolfe’s opinion, but this was taken 18
days after the time of the crime.

(Emphasis added.) The trial court decided to allow evidence of the
interview and defendant’s attorney stated, “And I object under the
Fourth, Fifth, and Sixth Amendments that it is not relevant as to
whether or not he was sane at the time of the crime, and that our doctor
did not acknowledge this piece of evidence that they wish to submit.”
(Emphasis added.)

When the State was ready to introduce defendant’s interview
during Detective Verzaal’s testimony, defendant objected again and
requested voir dire, which the trial court allowed, although defendant
did not actually ask the witness any questions or present any evidence
relevant to his objections. Defendant’s attorney stated,

I argue to you that under the totality of the circumstances,
Fourth, Fifth, Sixth Amendments, that Mr. Reavis was not able to
fully be informed and fully understand the nature of waiving his
Miranda rights. . . .

I'm arguing to the Court that he wasn’t capable of fully under-
standing, wasn'’t fully informed, and didn’t fully—and have knowledge
to waive his rights. And that’s what’s required for the admission of
this evidence.

The trial court again overruled defendant’s objection.

Defendant now argues that “the trial court erred in failing to
make findings and conclusions on Mr. Reavis’ motion to suppress his
statement” and “in denying Mr. Reavis’ motion to suppress his state-
ment to police, as Reavis did not give a knowing, voluntary or intelligent
waiver of his rights to silence and to counsel[.]” (Original in all caps.)
However, defendant never actually made a “motion to suppress.” In
his brief, defendant refers to his objections as “[i]n-[t]rial [m]otion to
[sJuppress [v]ideotaped [c]onfession[,]” the recorded interview, but
the record does not support defendant’s assertion that he made a
motion to suppress.
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N.C. Gen. Stat. § 15A-974 provides that “Upon timely motion,
evidence must be suppressed if: (1) Its exclusion is required by the
Constitution of the United States or the Constitution of the State of
North Carolina[.]” N.C. Gen. Stat. § 15A-974(a)(1) (2007). The legal
grounds upon which defendant sought the exclusion of the recorded
interview were constitutional, so a pretrial motion to suppress
was required:

The exclusive method of challenging the admissibility of evidence
upon the grounds specified in G.S. 15A-974 is a motion to suppress
evidence which complies with the procedural requirements of
G.S. § 15A-971 et seq. The burden is on the defendant to demon-
strate that he has made his motion to suppress in compliance
with the procedural requirements of G.S. § 156A-971 et seq.; failure
to carry that burden waives the right to challenge evidence on
constitutional grounds.

State v. Jones, 157 N.C. App. 110, 113, 577 S.E.2d 676, 678-79 (2003)
(citations and quotation marks omitted).

N.C. Gen. Stat. § 156A-975 sets forth the requirements for a motion
to suppress, which are applicable to defendant’s constitutional argu-
ments that his recorded interview was inadmissible. N.C. Gen. Stat.
§ 15A-975 (2007). N.C. Gen. Stat. § 15A-975 provides that

(a) In superior court, the defendant may move to suppress evi-
dence only prior to trial unless the defendant did not have reason-
able opportunity to make the motion before trial or unless a motion
to suppress is allowed during trial under subsection (b) or (c).

(b) A motion to suppress may be made for the first time dur-
ing trial when the State has failed to notify the defendant’s coun-
sel or, if he has none, the defendant, sooner than 20 working days
before trial, of its intention to use the evidence . . ..

(c) If, after a pretrial determination and denial of the motion,
the judge is satisfied, upon a showing by the defendant, that addi-
tional pertinent facts have been discovered by the defendant
which he could not have discovered with reasonable diligence
before the determination of the motion, he may permit the defend-
ant to renew the motion before the trial or, if not possible
because of the time of discovery of alleged new facts, during trial.

1d.
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Defendant makes no argument that the State failed to disclose the
evidence of his interview or statement in a timely manner, and the trial
court did not make any determination of a motion to suppress prior to
trial; thus N.C. Gen. Stat. § 15A-975(b) and (c), which would permit a
motion to suppress to be made for the first time during trial, are not
applicable. See N.C. Gen. Stat. § 15A-975(b)-(c). Just as in Jones,
“Defendant failed to bring himself within any of the exceptions to the
general rule. . . . Thus, defendant’s objection at trial to the admissibility
of the evidence is without merit because the objection, treated as a
motion to suppress, was not timely made. We therefore overrule this
assignment of error.” Jones at 114, 577 S.E.2d at 679 (citation omitted).

III. Prior Offenses

[2] Defendant next argues that the trial court erred by allowing evidence
of his prior offenses. Defendant directs our attention to the testimony of
Dr. Jerry Sloan who testified for defendant as an expert in the field of
psychiatry. On direct examination by defense counsel, Dr. Sloan
provided a thorough review of defendant’s history of mental illness,
which included noting defendant’s time in prison in 1996 for robbery
where defendant “was a difficult inmate.” During cross-examination, the
State presented Dr. Sloan with police reports from three incidents, all
occurring on the same day, which ultimately led to defendant’s conviction
for the robbery for which defendant had previously been imprisoned.
After summarizing the details of the police reports, the State went on to
question Dr. Sloan about defendant at the time of the 1996 incidents,
including his mental competency, whether defendant previously raised
the issue of insanity, and defendant’s incentive to malinger during his
time in prison.

Defendant argues that the trial court erred in admitting evidence
regarding his prior offenses into evidence because the

evidence was not admissible; it was not proper rebuttal; the
defendant expert did not rely on it in his report; the offenses were
not similar and were remote in time to the instant offenses. The
evidence was offered only to show propensity to commit crimes.
The evidence was prejudicial, misleading and confused the issues
for the jury[.]

“The standard of review for admission of evidence over objection
is whether it was admissible as a matter of law, and if so, whether the
trial court abused its discretion in admitting the evidence.” State v.
Bodden, 190 N.C. App. 505, 512, 661 S.E.2d 23, 27 (2008) (citation
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omitted). “The trial court has wide discretion in controlling the scope
of cross-examination and its rulings should not be disturbed unless
prejudicial error is clearly demonstrated.” State v. Wright, 52 N.C.
App. 166, 178, 278 S.E.2d 579, 588 (1981) (citations omitted).

Defendant makes at least six arguments for why the police
reports and Dr. Sloan’s testimony regarding them are inadmissible,
but even assuming arguendo that defendant properly preserved all
these issues for appeal, he would still find no relief because he
opened the door to this evidence. In State v. Brown, this Court pro-
vided a thorough analysis of when evidence that is typically not
admissible becomes admissible on cross-examination or for rebuttal
purposes because of the evidence presented by defendant:

When evidence which would have been excluded under one
rule of admissibility is nevertheless made admissible and compe-
tent under a different and overriding rule, the rules ought first to
be examined. When a defendant has neither taken the stand and
testified nor independently placed his character in evidence
through other witnesses, it is recognized to be prejudicial and
reversible error to allow the State to introduce evidence of any
prior convictions of the defendant. In that context we do not rec-
ognize it as either impeachment evidence or as being within the
scope of cross-examination of other witnesses to allow knowledge
of any prior criminal record to be heard. However, North Carolina
has long recognized in trial practice a doctrine known as opening
the door. Some text writers and other jurisdictions call it curative
admissibility. In a note commenting upon the rules of curative
admissibility, the author defines our phrase: Another is the familiar
doctrine of opening the door; it is said that if one party without
objection first introduces certain testimony the door is opened
and he cannot later complain of the other party’s similar evidence.
The author further comments that the reason the courts do admit
rebutting evidence is because the emphasis is switched and is
placed on the original party’s action in offering the evidence, by
which he waived future objection to that class of evidence. The
theory, as gleaned from Kelley v. Hudson, 407 S.W. 2d 553, 556
(Mo. 1966), is that the party who opens up an improper subject is
held to be estopped to object to its further development or to
have waived his right to do so. The Indiana Supreme Court said it
this way: If a party opens the door for the admission of incompetent
evidence, he is in no plight to complain that his adversary followed
through the door thus opened. In Iowa, the court gave as its rationale
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for the doctrine: This was clearly a continuation of the subject
introduced by the defendant, and objection cannot now be raised
by the same party to the competency of the evidence. Wigmore
... sums up the controlling principles for having a curative admis-
sibility doctrine, by declaring, the emphasis is placed upon the
original party’s voluntary action in offering the evidence by which
he virtually waived future objection to that class of facts.

State v. Brown, 64 N.C. App. 637, 644, 308 S.E.2d 346, 350-51 (1983)
(citations, quotation marks, and brackets omitted), aff’d, 310 N.C.
563, 313 S.E.2d 585 (1984).

In Brown, the defendant questioned “[w]hether the trial court
should have granted a mistrial on the grounds that testimony was
allowed before the jury by defendant’s probation officer of defendant’s
previous conviction when defendant had not taken the stand or put
his character in issue[.]” Brown at 643, 308 S.E.2d at 350 (quotation
marks omitted). This Court determined that defendant had “opened
the door” to evidence of his prior offenses, noting that:

it was the defense counsel himself on direct examination of his
own witness who elicited the testimony that the defendant was in
fact on parole and that he had been on parole for two years.
There was no motion by defense counsel to strike the answer as
being unresponsive, or otherwise objectionable. Likewise, the
defense counsel made no objection or motion to strike to the
State’s going into this same subject matter when the district attor-
ney asked, “Is he still under parole with you,” and received a “yes”
answer. We hold that in this context the defense counsel opened
the door to the facts surrounding the defendant’s parole, and the
State could properly pursue a subject voluntarily introduced by
the defense and which subject then fell within the scope of cross-
examination once the door had been opened. As said in Sisler v.
Shaffer, 43 W. Va. 769, 771, 28 S.E. 721, 721 (1897), Strange cattle
having wandered through a gap made by himself, he cannot complain.

. .. In the case at bar, the defense counsel purposely called
[the defendant’s parole officer] to establish the defendant’s resi-
dence. This witness testified freely concerning the defendant’s
parole with no admonishment from defense counsel. Where one
party introduces evidence as to a particular fact or transaction,
the other party is entitled to introduce evidence in explanation or
rebuttal thereof, even though such latter evidence would be
incompetent or irrelevant had it been offered initially. . . .
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... [T]he defense counsel, in calling [the defendant’s parole offi-
cer], invited the alleged error by eliciting evidence which he
might have rightfully excluded if the same evidence had been
offered by the State. It is important to note that the trial judge
only admitted testimony concerning the conviction for which the
defendant was on parole and no other evidence pertaining to his
character or criminal record was allowed. Thus, the defendant
was harmed only to the extent that he himself opened the door to
the subject matter of his parole. Because the defendant opened
the door to this particular conviction, this invited error could not
be grounds for a mistrial.

Id. at 645-46, 308 S.E.2d at 351-52 (citations, quotation marks,
ellipses, and brackets omitted).

Here, as in Brown, “it was the defense counsel himself on direct
examination of his own witness who elicited the testimony that the
defendant [had] in fact” been previously convicted of robbery. Id. at
645, 308 S.E.2d at 351. Defense counsel presented evidence as to
defendant’s time in prison, the year of the crime, the type of crime
committed, defendant’s time on probation, and defendant’s probation
violation which subsequently put him back in prison. On cross-exam-
ination, the State questioned Dr. Sloan about defendant’s time in
prison, defendant’s previous “pleas which ultimately sent [defendant]
to prison[,]” and the exact dates and times of the incidents, one of
which led to defendant’s incarceration, all without any objection from
defendant. Defendant raised no objection until the State presented
the police reports from defendant’s prior robbery conviction.
However, as Dr. Sloan had testified about the robbery conviction, the
State could properly inquire into his knowledge of the events which
led to the conviction. Just as in Brown, we conclude that defendant
opened the door to questions regarding his crimes in 1996. See id. at
644-46, 308 S.E.2d at 350-562. Therefore, the trial court did not abuse its
discretion in overruling defendant’s objection. Accordingly, we overrule
this argument.

IV. Burglary

As to defendant’s conviction for burglary, defendant raises three
issues, all dealing with the essential element of “nighttime.”
Defendant challenges the sufficiency of the evidence, the jury
instructions, and the effectiveness of his counsel regarding this issue.
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A. Sufficiency of the Evidence

[3] Defendant argues that “there was insufficient evidence to convict
Mr. Reavis of first-degree burglary, as [Ms. Smith] gave uncontroverted
testimony that there was enough light to see a person next to her.”
(Original in all caps.) At trial defendant made a motion to dismiss, arguing
that the evidence was not sufficient to support a finding that the offense
occurred during “nighttime,” which is an essential element of first
degree burglary. State v. Singletary, 344 N.C. 95, 101, 472 S.E.2d 895,
899 (1996).

Evidence is sufficient to sustain a conviction when, viewed in
the light most favorable to the State and giving the State every
reasonable inference therefrom, there is substantial evidence to sup-
port a jury finding of each essential element of the offense
charged, and of defendant’s being the perpetrator of such offense.

Evidence is substantial if it is relevant and adequate to con-
vince a reasonable mind to accept a conclusion. In considering a
motion to dismiss, the trial court does not weigh the evidence,
consider evidence unfavorable to the State, or determine any wit-
ness’ credibility. Evidence is not substantial if it is sufficient only
to raise a suspicion or conjecture as to either the commission of
the offense or the identity of the defendant as the perpetrator of
it, and the motion to dismiss should be allowed even though the
suspicion so aroused by the evidence is strong. This Court
reviews the denial of a motion to dismiss for insufficient evidence
de novo.

State v. Robledo, 193 N.C. App. 521, 524-25, 668 S.E.2d 91, 94 (2008)
(citations, quotation marks, ellipses, and brackets omitted).
“[Clontradictions and discrepancies do not warrant dismissal of the
case but are for the jury to resolve[.]” State v. Prush, 185 N.C. App.
472, 478, 648 S.E.2d 556, 560 (2007), disc. review denied, 362 N.C.
369, 663 S.E.2d 855 (2008).

“The elements of first-degree burglary are: (i) the breaking (ii)
and entering (iii) in the nighttime (iv) into the dwelling house or
sleeping apartment (v) of another (vi) which is actually occupied at
the time of the offense (vii) with the intent to commit a felony
therein.” Singletary at 101, 472 S.E.2d at 899 (citations omitted); see
N.C. Gen. Stat. § 14-51 (2007). “North Carolina provides no statutory
definition of nighttime. However, our courts adhere to the common
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law definition of nighttime as that time after sunset and before
sunrise when it is so dark that a man’s face cannot be identified
except by artificial light or moonlight.” State v. McKeithan, 140 N.C.
App. 422, 432, 537 S.E.2d 526, 533 (2000) (citation and quotation marks
omitted), disc. review denied and appeal dismissed, 3563 N.C. 392, 547
S.E.2d 35 (2001).

During defendant’s trial, Ms. Smith testified as follows:

A. That morning was not so dark that I couldn’t see, you know, it
was—it was—Ilight was breaking. I could see quite well.

Q. Didn't, in fact, you say you were greeting the morning and you
could see up and down the street?

A. Yes. And across.
Q. And across the street?

A. Yes.

Q. And in fact, you even looked through your peephole, and
through your peephole you could see outside?

A. Pardon me?

Q. You looked through your peephole before you opened your door,
right?

A. Oh, I do. I always do.
Q. And you didn’t see anybody?

A. No one.

Q. And you had to walk across your steps to go down to your out-
side porch steps, right?

A. Yes.

Q. To get your newspaper. And you could see up and down the
street, it was bright enough to see up and down the street?

A. Yes.
Q. And you could see across the street?
A. Yes.

Q. And if someone had been on the street, you would have been
able to see them?

A. Yes.
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Q. Would you agree that if your neighbor had been standing next
to you, you would have been able to see their face?

A. Oh, yes.

Q. Bright enough to be able to see their face if they had been next
to you?

A. Yes, I could.

Ms. Smith’s testimony tends to show Ms. Smith’s home was not
broken into in the nighttime. McKeithan at 432, 537 S.E.2d at 533.

However, there was also evidence that (1) Ms. Smith called 911
after her attack and the time of the 911 call was 5:42 a.m.; (2) Ms.
Smith told police the time of her attack was between 5:00 and 5:30
a.m.; (3) the crime scene technician who arrived at the scene of the
crime after the police were called testified “it was still pretty dark”
when she arrived, and she used a flashlight in order to take good
photographs; (4) defendant stipulated to a record from the U.S. Naval
Observatory which showed that on the date of Ms. Smith’s attack, the
sun did not rise until 6:44 a.m., approximately an hour and fifteen
minutes to an hour and forty-five minutes after other evidence estab-
lished Ms. Smith was attacked; see State v. Garrison, 294 N.C. 270,
280, 240 S.E.2d 377, 383 (1978) (Our Supreme Court notes the time of
sunset as found by the U.S. Naval Observatory to establish nighttime:
“[W]e take judicial notice that in Union County on 1 March 1977 the
sun set at 6:10 p.m. and that it was nighttime before 7:00 p.m. See the
schedule for ‘Sunrise and Sunset’ computed by the Nautical Almanac
Office, United States Navel Observatory.”), this evidence tends to show
that Ms. Smith’s home was broken into in the nighttime. See McKeithan
at 432, 537 S.E.2d at 533. Thus, the evidence is contradictory.

Viewing the evidence “in the light most favorable to the State and
giving the State every reasonable inference therefrom,” Robledo at
524, 668 S.E.2d at 94, there was sufficient evidence to take the case to
the jury regarding defendant’s charge for burglary. See Singletary at
101, 472 S.E.2d at 899; Robledo at 524, 668 S.E.2d at 94. “[C]ontradic-
tions and discrepancies do not warrant dismissal of the case but are
for the jury to resolve[.]” Prush at 478, 648 S.E.2d at 560. Accordingly,
the trial court properly denied defendant’s motion to dismiss. We over-
rule this argument.
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B. Jury Instructions

[4] Defendant next contends that “the trial court committed plain error
in failing to instruct the jury on the definition of nighttime.” (Original in
all caps). Defendant is correct in noting that “the trial judge must
instruct the jury on the definition of nighttime, if there is doubt as to
whether it was nighttime.” McKeithan at 432, 537 S.E.2d at 533 (cita-
tion and quotation marks omitted). As we have explained above, there
was some “doubt as to whether it was nighttime” given the contradictory
evidence. Id. However, defendant concedes he did not request an
instruction on the definition of nighttime, and therefore he proceeds
under plain error. “Under plain error review, the appellate court must be
convinced that absent the error the jury probably would have reached
a different verdict.” State v. Doe, 190 N.C. App. 723, 732, 661 S.E.2d 272,
278 (2008) (citation and quotation marks omitted).

We are not convinced that “the jury probably would have reached
a different verdict” if the trial court had instructed the jury as to the
definition of nighttime. Id. While the jury may have relied solely on the
testimony of Ms. Smith, the jury might also have discounted the testi-
mony of a 96-year-old woman in this respect and instead relied on the
time of the 911 call, the time Ms. Smith originally said she was first
attacked as reported to the police, the testimony of the crime scene
technician who testified “it was still pretty dark” even after she arrived
on the scene, and the record from the U.S. Naval Observatory estab-
lishing that sunrise was not until an hour and fifteen minutes to an hour
and forty-five minutes after Ms. Smith was first attacked. Indeed, the
undisputed evidence, the time of sunrise from the U.S. Naval
Observatory as stipulated by defendant, is that the incident literally
occurred “after sunset and before sunrise[.]” McKeithan at 432, 537
S.E.2d at 533. Considering Ms. Smith’s testimony that it was light
enough for her to see defendant’s face as the only evidence supporting
a finding that it was not nighttime, as opposed to the undisputed
evidence as to the time of sunrise and other substantial evidence of
darkness at that time of day, we cannot now find that “the jury probably
would have reached a different verdict” had they been instructed on
the definition of nighttime. Id. Accordingly, this argument is overruled.

C. Ineffective Assistance of Counsel

[5] Lastly, defendant argues his “trial counsel was ineffective in failing
to request a jury instruction on the definition of nighttime.” (Original in
all caps).
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To successfully assert an ineffective assistance of counsel
claim, defendant must satisfy a two-prong test. First, he must
show that counsel’s performance fell below an objective standard
of reasonableness. Second, once defendant satisfies the first
prong, he must show that the error committed was so serious that
a reasonable probability exists that the trial result would have
been different absent the error.

However, the fact that counsel made an error, even an unrea-
sonable error, does not warrant reversal of a conviction unless
there is a reasonable probability that, but for counsel’s errors,
there would have been a different result in the proceedings. This
determination must be based on the totality of the evidence
before the finder of fact.

State v. Batchelor, — N.C. App. —, ——, 690 S.E.2d 53, 57 (2010)
(citations and brackets omitted).

As we have already determined, though defendant was entitled to
an instruction on nighttime, he has failed to show that “but for coun-
sel’s error, there would have been a different result in the proceed-
ings.” Id. Defense counsel’s stipulation to the time of sunrise indi-
cates that he did not consider this issue to be seriously in dispute and
the stipulation was entirely reasonable, as the trial court could have
taken judicial notice of the time of sunrise, even without defendant’s
stipulation. See Garrison at 280, 240 S.E.2d at 383. Although on the evi-
dence presented in this case, the jury could have reasonably decided
either way regarding whether the crime was committed at nighttime, we
consider it highly improbable that there would have been a different
result if the jury had been instructed on the definition of nighttime.
Accordingly, this argument is overruled.

V. Conclusion
For the foregoing reasons, we find no error.

NO ERROR.

Judges ELMORE and JACKSON concur.
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PROFILE INVESTMENTS NO. 25, LLC, PLAINTIFF V.
AMMONS EAST CORPORATION, DEFENDANT

No. COA09-1471

(Filed 21 September 2010)

1. Judges— one judge overruling another—no change of
circumstances

An order granting defendant’s third motion for summary judg-
ment was vacated where there was no indication that the trial
court made the change of circumstances determination necessary
for one superior court judge to overrule another.

2. Contracts— breach—repudiation

The trial court erred by denying summary judgment for
defendant on a repudiation of contract claim arising from a real
estate transaction where plaintiff made clear that it intended to
close in accordance with the contract and did not treat defendant
Ammons’ letter as a repudiation until Ammons tendered the deed.

Appeal by plaintiff from order entered 6 February 2008 by Judge
Ripley E. Rand and 11 March 2009 by Judge Paul C. Ridgeway in
Superior Court, Wake County and by defendant from order entered 6
February 2008 by Judge Ripley E. Rand and 21 July 2008 by Judge
James C. Spencer, Jr. in Superior Court, Wake County. Heard in the
Court of Appeals 14 April 2010.

Parker Poe Adams & Bernstein LLP, by Charles E. Raynal,
JSorProfile Investments No. 25, LLC.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, L.L.P.
by Scott A. Miskimon, J. Mitchell Armbruster, and Caroline N.
Belk, for Ammons East Corporation.

STROUD, Judge.

The trial court granted summary judgment in favor of Ammons
East Corporation pursuant to Ammons East Corporation’s third
motion for summary judgment. Both parties appeal various orders,
and for the following reasons we (1) reverse the 6 February 2008
order of the trial court and remand for an entry of summary judgment
in favor of Ammons East Corporation and (2) vacate the 11 March
2009 order of the trial court.
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I. Background

On or about 28 June 2007, plaintiff Profile Investments No. 25,
LLC (“Profile”) filed a complaint against defendant Ammons East
Corporation (“Ammons”). Profile sued for breach of contract by
repudiation and requested specific performance and monetary damages.
On or about 16 August 2007, Profile filed a motion for summary judgment.
On 31 August 2007, Profile filed an amended complaint which stated
essentially the same claim for breach of contract by repudiation as
the original complaint, but the amended complaint did not seek
specific performance. The amended complaint made the following
allegations relevant to the breach of contract claim:

5. On or about June 13, 2005, Profile and Ammons East
entered into that certain Real Estate Purchase And Sale Contract
(the “Contract”), whereby Profile agreed to purchase and
Ammons East agreed to sell certain real property located in Wake
County, North Carolina (the “Property”).

11. Pursuant to the Contract, as amended, Profile had until
July 31, 2007 to close the subject transaction.

12. On or about May 24, 2007, prior to the Contingency
Satisfaction Date, Ammons East’s President, Justus M. (Jud)
Ammons, sent a typed letter to Profile’s local real estate agent,
insisting that Profile had to close on or before June 1, 2007 or else
Ammons East would consider the Contract null and void. Mr.
Ammons reiterated Ammons East’s position in a May 31, 2007 hand-
written note at the bottom of his May 24, 2007 typed letter. . . .

13. Thereafter, in or about the first two weeks of June, 2007 in
a telephone call with Profile’s local real estate agent, Mr. Ammons
once again reiterated Ammons East’s position that the Contract
was null and void and further stated that Ammons East would not
sell the property to Profile unless Profile paid Ammons East a
non-refundable deposit of approximately $635,000, even though
such a deposit was not required under the Contract.

14. Thereafter, in or about the first two weeks of June, 2007 in
a telephone call with Profile’s member, Frank Csapo, Mr.
Ammons once again reiterated Ammons East’s position that the
Contract was null and void and further stated that Ammons East
would not sell the property to Profile unless Profile paid Ammons
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East a non-refundable deposit of approximately $320,000, even
though such a deposit was not required under the Contract.

15. Mr. Csapo made clear in his telephone call with Mr.
Ammons that Profile remained ready, willing, and able to close
pursuant to the terms of the Contract.

16. Nonetheless, in or about the first two weeks of June, 2007,
Ammons East entered into another real estate purchase and sale
contract with regard to the Property with another party unrelated
to Profile.

In the prayer for relief, Profile requested only an award of monetary
damages.

On or about 2 November 2007, Ammons filed an answer to
Profile’s amended complaint, including counterclaims against Profile.
On 27 November 2007, Ammons filed a motion for summary judgment.
On or about 3 January 2008, Profile replied to Ammons’s counter-
claims. On 6 February 2008, the trial court denied both Profile’s and
Ammons’s motions for summary judgment. On 21 May 2008, Ammons
filed a second motion for summary judgment. On 21 July 2008, the
trial court denied Ammons’s second motion for summary judgment.
On 26 November 2008, Ammons filed a third motion for summary
judgment. On or about 11 March 2009, the trial court granted defendant’s
third motion for summary judgment and thus dismissed Profile’s
claim for breach of contract.

On 12 May 2009, Ammons voluntarily dismissed its counterclaims
without prejudice. Both parties appeal.

II. Profile’s Appeal

In its notice of appeal Profile appeals from the 6 February 2008
order of Judge Rand denying summary judgment as to both parties
and the 11 March 2009 order of Judge Ridgeway granting summary
judgment in favor of Ammons.

A. 11 March 2009 Order

[1] The 11 March 2009 order of Judge Ridgeway was based upon
Ammons’ third motion for summary judgment; both of Ammons’s previous
two summary judgment motions had been denied. Judge Ridgeway’s
order regarding Ammons’s third motion for summary judgment raises a
jurisdictional issue which this Court must address sua sponte. Crook v.
KRC Management Corp., — N.C. App. —, —, — S.E2d —, —
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(Aug. 3, 2010) (No. COA09-936) (“If one trial judge enters an order that
unlawfully overrules an order entered by another trial judge, such an
order must be vacated, including any award of fines or costs. Since the
issue in question relates to jurisdiction, and jurisdictional issues can be
raised at any time, even for the first time on appeal and even by a court-
sua sponte|.]” (citations and quotation marks omitted)).

One superior court judge may only modify, overrule, or change
the order of another superior court judge where the original order
was (1) interlocutory, (2) discretionary, and (3) there has been a
substantial change of circumstances since the entry of the prior
order. A substantial change in circumstances exists if since the
entry of the prior order, there has been an intervention of new
facts which bear upon the propriety of the previous order. The
burden of showing the change in circumstances is on the party
seeking a modification or reversal of an order previously entered
by another judge.

Id. at —, — S.E.2d at —— (citation and quotation marks omitted).
Furthermore, “the determination of whether an adequate change in
circumstances has occurred must be made by the trial court, not the
parties.” Id. at —, ——. S.E.2d at — (citation omitted).

In Crook, the defendant appealed from a trial court order ruling
on a motion to compel after a previous motion to compel had already
been decided. Id. at —, — S.E.2d at ——. This Court vacated and
remanded the second order ruling on the motion to compel because

[t]he record simply contain[ed] no indication that the trial court
made the required change of circumstances determination . . .
Secondly, in the absence of adequate findings specifying the nature
of the change of circumstances upon which the court relie[d], it
[wa]s without authority to overrule, either expressly or implicitly,
the first judge’s prior determination as reflected in its order.

Id. at —, S.E.2d at — (citation, quotation marks, and brackets omitted).

Here, as in Crook, “[t]he record simply contains no indication
that the trial court made the required change of circumstances deter-
mination[.]” Id. at —, —— S.E.2d at —— (quotations marks
omitted). Accordingly, we vacate the 11 March 2009 order granting
summary judgment in favor of Ammons. See id., — N.C. App. —,
—— S.E.2d —-. As we are vacating the 11 March 2009 order, we need
not address plaintiff’s first two arguments on appeal.
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B. 6 February 2008 Order

[2] Profile also appeals from Judge Rand’s 6 February 2008 order denying
both Profile’s and Ammons’s summary judgment motions. Profile
argues the trial court erred in its 6 February 2008 order because
“Ammons is liable for breach of contract as a matter of law][.]”
(Original in all caps.) Profile contends that the evidence establishes that
“Ammons [r]epudiated the [a]greement[;]” “Profile [t]reated Ammons’
[rlepudiation as a [b]reach[;]” and “Profile [w]as [r]eady, [w]illing and
[a]ble . . . to [p]erform at the [t]ime of the [r]epudiation[.]”

In reviewing the trial court’s decision to grant a motion for sum-
mary judgment,

the standard of review is whether there is any genuine issue of
material fact and whether the moving party is entitled to a judgment
as a matter of law. Summary judgment is appropriate when
viewed in the light most favorable to the non-movant, the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that any party is entitled to a
judgment as a matter of law.

S.B. Simmons Landscaping & Excavating, Inc. v. Boggs, 192 N.C. App.
155, 163-64, 665 S.E.2d 147, 152 (2008) (citations and quotation marks
omitted).

The primary substantive issue presented by the pleadings in
this case is whether Ammons breached its contract with Profile by
repudiation.

Breach may ... occur by repudiation. Repudiation is a positive
statement by one party to the other party indicating that he will
not or cannot substantially perform his contractual duties. When
a party repudiates his obligations under the contract before the
time for performance under the terms of the contract, the issue of
anticipatory breach or breach by anticipatory repudiation arises.
One effect of the anticipatory breach is to discharge the non-
repudiating party from his remaining duties to render perform-
ance under the contract.

When a party to a contract gives notice that he will not honor the
contract, the other party to the contract is no longer required to
make a tender or otherwise to perform under the contract
because of the anticipatory breach of the first party.
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M:illis Constr. Co. v. Fairfield Sapphire Valley, 86 N.C. App. 506, 510,
3568 S.E.2d 566, 569 (1987) (citations and brackets omitted).

For repudiation to result in a breach of contract, “the refusal to
perform must be of the whole contract or of a covenant going to the
whole consideration, and must be distinct, unequivocal, and
absolute[.]” Edwards v. Proctor, 173 N.C. 41, 44, 91 S.E. 584, 585
(1917) (citation and quotation marks omitted). Furthermore, even a
“distinct, unequivocal, and absolute” “refusal to perform” is not a breach
“unless it is treated as such by the adverse party.” Id. (citation and quo-
tation marks omitted). Upon repudiation, the non-repudiating party
“may at once treat it as a breach of the entire contract and bring his
action accordingly.” Id. (citation and quotation marks omitted). Thus,
breach by repudiation depends not only upon the statements and
actions of the allegedly repudiating party but also upon the response of
the non-repudiating party. See id. (“When the promisee adopts the latter
course, treating the contract as broken and himself as discharged from
his obligations under it, he resolves his right into a mere cause of action
for damages. His rights acquired under it may be dealt with in various
ways for his benefit and advantage. Of all such advantages the repudiation
of the contract by the other party, and the announcement that it will
never be fulfilled, must of course deprive him. It is, therefore, quite
right to hold that such an announcement amounts to a violation of the
contract in omnibus, and that upon it the promisee, if so minded, may
at once treat it as a breach of the entire contract and bring his action
accordingly. In order to justify the adverse party in treating the renunciation
as a breach, the refusal to perform must be of the whole contract or of
a covenant going to the whole consideration, and must be distinct,
unequivocal, and absolute, although the renunciation need not necessarily
be made at the place of performance named in the contract. It may be
observed, however, that the renunciation itself does not ipso facto
constitute a breach. It is not a breach of the contract unless it is treated
as such by the adverse party. Upon such a repudiation of an executory
agreement by one party, the other may make his choice between the two
courses open to him, but can neither confuse them nor take both.”
(citation and quotation marks omitted)).

In Fdwards, our Supreme Court examined the effect of an alleged
statement of repudiation and the response of the non-repudiating
party to the contract. Id., 173 N.C. 41, 91 S.E. 584. The Edwards plaintiff
sued the defendants, Proctor and Holliday, for breach of a contract
under which plaintiff was employed to cut timber on the defendants’
land and operate a sawmill to cut the wood into lumber; the defendants
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also sued plaintiff to recover a balance due on the same contract. Id.
at 42-43, 91 S.E. at 584. The two cases were consolidated and tried
together. Id. at 42, 91 S.E.2d at 584.

Plaintiff Edwards alleged that Proctor and Holliday had com-
mitted a breach of contract, by ordering him to stop operations at
the mill, which entitled him to sue at once for his damages. The
evidence of plaintiff was that Holliday told him “to saw the logs
he had already cut, and not to saw any more,” to which Edwards
replied that he would not stop, or could not stop, until Mr.
Proctor told him to do so, and that he would have to come down,
and then both tell him to stop the cutting of timber. Holliday said
he would send Proctor, and Proctor did go to the mill and told
Edwards “that he wanted him to shut down,” to which Edwards
replied “that he was not going to shut down until Proctor had
paid him for the timber,” and Proctor said, “Well, go on and cut
the timber.” When he walked off he remarked: “Shut down for a
few days, and I will come back and let you know.” He did not
come back and tell Edwards what to do. Proctor and Holliday did
not state why they wanted Edwards to stop the mill, but did say
that they had given an option on the land.

Id. at 43, 91 S.E. at 584. The jury determined that defendants Holliday
and Proctor had not breached the contract and awarded nothing to
plaintiff Edwards. Id. at 42, 91 S.E. at 584. Our Supreme Court deter-
mined there was no error in the trial because

[i]f we examine the proof in this case, no positive and absolute
renunciation appears which gave the plaintiff a right to sue upon
the contract for damages, as for a present breach of it. Holliday,
it is true, had ordered the plaintiff Edwards to stop the mill after
he had sawed the logs on hand or already cut. If the evidence had
stopped here, the case might have been quite different from what
we hold it is. But that is not all of it. Edwards refused positively
to obey the order, or to consider it as a renunciation of the contract
and a breach thereof. He insisted that the order must come from
both of the parties, Holliday and Proctor, and that the former
should send Proctor to see him, which was assented to and done.
When Proctor came, he also told Edwards “to shut down,” but
this Edwards declined to do until he was paid for what he had
already done. Proctor then told him “to go on and cut the timber,”
and then added, as he walked away: “Shut down for a few days,
and I will come back and let you know.” This left the matter open
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for an agreement as to what should be done, a few days being
allowed for reflection; but never afterwards was there any positive,
unequivocal, or unqualified order to quit. If Edwards wanted the
matter settled by a distinct understanding as to what he should
do, “go on or stop,” it was easy for him to have inquired of the
defendants and got an answer about which there could be no
doubt or uncertainty. Instead of pursuing this course, being, as
suggested, “behind with the defendants,” he preferred to end the
contract and sue for damages upon the theory that there had
been a breach. He acted prematurely and inconsiderately in
supposing that the time had arrived for him to proceed by suit
to vindicate his supposed rights.

Id. at 45, 91 S.E. at 585 (emphasis added).

We first note that there is no dispute as to the facts surrounding
Ammons’s alleged repudiation or Profile’s response; the question is
one of law as to whether the facts, viewed in the light most favorable
to Profile, see S.B. Simmons Landscaping & Excavating, Inc. at 164,
665 S.E.2d at 152, support the claim of repudiation. Both parties
admit that after execution of the original contract to purchase the
property, they entered into three amendments to the original contract
which extended the closing date, the last of which provided that the
closing of the sale would occur on or by 31 July 2007. On or about 24
May 2007, Justus M. Ammons, president of Ammons, wrote a letter to
Profile which provided in pertinent part:

As you are the agent for Profile Investments #25, LLC which
has a contract on the above property with the first one dated 13
June 2005 and three subsequent amendments, last dated October
31, 2006, I want to notify you that the last calls for Closing on
June 1, 2007. As you know I have called and talked with you on
more than one occasion over the past several months.

I called Mr. Linderman to say that you had had plenty of time
to Close. I have tried unsuccessfully to get a definite closing date,
and I keep getting answers about yes you want to close, but no
date has been set. I have been messing with you for more than
two years.

I can’t imagine anyone who cannot get their business straight
in two years. Therefore, unless you make some other arrange-
ments with me immediately I will consider this Contract null and
void on June 1, 2007.
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On or about 31 May 2007, Mr. Ammons faxed the above letter to
Profile with a handwritten note which read, “I will be out of town
tomorrow[.] Back Mon[.] 4th—[w]hen I will definitely [c]onsider
org[.] contract with you no longer exist.” Profile notes that Mr.
Ammons demanded Profile “close the deal by June 1, 2007—60 days
before the closing deadline.” Ammons contends that Mr. Ammons
“misread . .. [the Third Amendment to the Agreement and] he honestly
believed that Appellant’s deadline to close was June 1, 2007.”

On or about 12 June 2007, Ammons entered into another contract
to sell the property at issue to Carolina CMC, LLC; however on or
about 14 June 2007, two days later, Mr. Ammons wrote to Mr. Ross
Coppage with Carolina CMC, LLC stating in pertinent part,

This is to request that you provide written termination of our
existing contract on the shopping center property in East Park
dated June 12, 2007. As you know, I called you this morning to
discuss with you the fact that the original contract I had for several
years on this property I thought had expired and in good faith,
told you it had expired and I was mistaken.

On or about 18 June 2007, Ms. Elizabeth Voltz, Profile’s attorney,
sent a letter to Mr. Ammons which stated that “the Buyer is moving
forward towards closing on or before July 31, 2007. The Buyer is
ready, willing and able to proceed to Closing pursuant to the terms of
the Contract.” Ms. Voltz’'s letter then reiterated twice more with
underlining that “the Buyer is ready, willing and able to close the
transaction . . . on or before July 31, 2007.” (Emphasis in original.)
Also on or about 18 June 2007, Ms. Voltz sent an email to Frank A.
Csapo, Profile’s manager, informing him that

Jud [Ammons] was ‘confused by the dates in the contract’ and
was going to immediately get in touch with the other buyer and
let them know of the existence of your contract. Jim said that Jud
was writing a letter to confirm that your contract was still in effect
and that he would meet his obligations under your contract.

Ms. Voltz went on to state that “our main concern was that Jud
[Ammons] did not sell the property to another buyer]|.]”

On or about 28 June 2007, Profile filed suit against Ammons for
breach of contract by repudiation, requesting specific performance
and monetary damages. On or about 3 July 2007, Ammons and
Carolina CMC, LLC terminated their agreement. On 5 July 2007, Ms.
Voltz contacted Mr. Scott Miskimon, Ammons’s attorney, stating she
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was “glad to hear that Mr. Ammons has decided to proceed to closing”
and to “[l]et [her] touch base with . . . [her] client and get back with
you relative to a closing date.” Ms. Voltz then requested various seller
documents. On 6 July 2007, Mr. Miskimon responded to Ms. Voltz and
requested a specific closing date. On or about 31 July 2007, Ammons
tendered the fully executed deed to the subject property to Ms. Voltz;
however, Profile did not accept the deed. On 31 August 2007, Profile
filed an amended complaint, which included the claim for breach of
contract by repudiation, but this time dropping the request for specific
performance and only requesting monetary damages.

We need not address whether Mr. Ammons’s letter setting closing
on or by 1 June 2007 was a mistake or whether the content of Mr.
Ammons’s letter, even with the erroneous date, could be considered
as a repudiation, as the undisputed statements and actions of Profile
make it clear that Profile did not treat the letter as a repudiation.
Thus, even assuming arguendo, that Mr. Ammons’s letter was a
“refusal to perform . . . the whole contract or of a covenant going to
the whole consideration, and [was] . . . distinct, unequivocal, and
absolute . . .. [i]Jt is not a breach of the contract unless it is treated as
such by the adverse party.” Edwards at 44, 91 S.E. at 585.

Here, after receipt of the letter “repudiating” the contract, Profile
sent a letter to Mr. Ammons demanding that Ammons proceed with
the contract or be sued. Within Profile’s letter, it emphasized on three
separate occasions that it was “ready, willing and able to close . . . on
or before July 31, 2007.” Profile even filed the original compliant
seeking specific performance of the contract and continued to inform
Ammons that it intended to close in accordance with the contract and
requested seller documents from Ammons. Profile’s actions and
statements clearly demonstrated that Profile was planning on pro-
ceeding with the contract and Profile did nothing to treat Mr.
Ammons’s letter as a repudiation until Ammons tendered the deed.
Only upon tender of the deed did Profile change its course, and after
refusing to accept the deed it had demanded, dropped its claim for
specific performance. As Profile did not treat Mr. Ammons’s letter as a
repudiation, the contract was never breached. See Edwards, 173 N.C.
41, 91 S.E. 584. Accordingly, we reverse the 6 February 2008 order of
the trial court denying summary judgment in favor of Ammons.

III. Defendant’s Appeal

Ammons concedes in its brief “[i]f Appellant Profile’s appeal is
unsuccessful, the Court may dismiss this cross-appeal as moot.”
Therefore, we need not address defendant’s appeal.
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IV. Conclusion

For the foregoing reasons we reverse the 6 February 2008 order
of the trial court and remand for entry of an order granting summary
judgment in favor of Ammons and vacate the 11 March 2009 order of
the trial court.

REVERSED and REMANDED in part; VACATED in part.

Judges McGEE and HUNTER, JR., Robert N., concur.

J. MICHAEL WEEKS, EXECUTOR OF THE ESTATE OF DONALD H. GRUBB, DECEASED,
PLAINTIFF-APPELLEE V. JAMES R. JACKSON; FALLS VALLEY I, LLC; AND FALLS VAL-
LEY II, LLC, DEFENDANTS-APPELLANTS

No. COA09-1460
(Filed 21 September 2010)

Evidence— Dead Man’s Statute—no waiver of protection
The trial court did not err in a wills case by excluding an affi-
davit submitted by defendant Jackson and thereafter granting the
executor’s partial summary judgment motion. The executor did
not waive the applicability of N.C.G.S. § 8C-1, Rule 601(c)
because he did not seek to elicit evidence of oral communica-
tions between the decedent and the opposing parties.

Appeal by Defendants from order and judgment entered 18 May
2009 by Judge W. Osmond Smith, III in Superior Court, Wake County.
Heard in the Court of Appeals 14 April 2010.

Kirk, Kirk, Howell, Cutler & Thomas, L.L.P., by C. Terrell
Thomas, Jr., for Plaintiff-Appellee.

Williams Mullen, by Camden R. Webb and Elizabeth C. Stone,
JSor Defendants-Appellants.

McGEE, Judge.

J. Michael Weeks (Executor), executor of the estate of Donald H.
Grubb (Decedent), filed a complaint on 17 July 2007, seeking to collect
on a promissory note (the Note). Executor alleged in his complaint
that James R. Jackson (Jackson), Falls Valley I, LLC (Falls I), and
Falls Valley II, LLC (Falls II) were indebted to Executor in the amount
of $30,000.00 plus interest. Jackson, Falls I, and Falls II filed an
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answer and counterclaim on 17 September 2007, denying the alleged
indebtedness and asserting a counterclaim of common law obstruction
of justice.

Executor served Jackson and Falls I with requests for admissions
and interrogatories, to which Jackson and Falls I replied in documents
dated 19 March 2008. Executor filed a motion for partial summary
judgment against Jackson and Falls I on 3 March 2009. In response to
Executor’s motion, Jackson filed an affidavit on behalf of himself and
Falls I. Jackson’s affidavit included a discussion of oral communications
between Jackson and Decedent.

At a 20 April 2009 hearing on Executor’s partial summary judg-
ment motion, Jackson and Falls I (hereinafter Defendants) tendered
supplemental responses to Executor’s discovery requests. The supple-
mental responses again included information regarding oral commu-
nications between Jackson and Decedent. At the hearing, Executor
moved to strike Jackson’s affidavit. Executor also objected to
Defendants’ supplemental responses and made an oral motion to strike
the responses. The trial court granted both of Executor’s motions to
strike. At this hearing, Falls II voluntarily dismissed its counterclaim.

In an order and judgment entered 18 May 2009, the trial court
concluded that Jackson’s affidavit and the supplemental responses
“contain details of oral communications which are prohibited by Rule
601.” The trial court further concluded there was no genuine issue of
material fact and that the Executor was entitled to judgment as a matter
of law, and entered summary judgment in favor of Executor.
Executor voluntarily dismissed the claims against Falls II on 18 May
2009. Defendants appeal.

Based on the pleadings and discovery responses, the record
shows that Defendants received a check in the amount of $30,000.00
from Decedent and deposited the check into the operational account
of Falls I in August 2004. Defendants executed the Note on 4 August
2004 that stated: “Princip[al] and Interest due in one payment on or
before January 28, 2005.” The Note was payable to “Donald H. Grubb,
heirs and or assigns” and was signed by Jackson, as “manager.”

Defendants deny any obligation under the Note and assert that
the Note was executed subject to a condition precedent. Arguing the
defense of conditional delivery in their answer, Defendants filed
Jackson’s affidavit to show the existence of the condition precedent.
Jackson’s affidavit, containing an explanation of the circumstances
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surrounding the original loan and the execution of the Note, stated
that Decedent was Jackson’s father-in-law and frequently consulted
with Jackson concerning “business enterprises.” Jackson had borrowed
money from Decedent on prior occasions and had always repaid such
loans. Decedent was “a consultant” on two of Jackson’s building
projects. One of the buildings “required upfit for one tenant with addi-
tional lease space to be secured by leases to other tenants.” Jackson
asked Decedent for $30,000.00 to complete “the upfit, with repayment
based upon securing the additional tenants by January 2005.” Because
Jackson was unsure if Decedent would lend him the money, he “filled
out a promissory note form” with a due date of 28 January 2005 and
signed the Note. Jackson then mailed the Note to Decedent.

Jackson’s affidavit further stated that Jackson later spoke with
Decedent about the Note, and Decedent “agreed to be repaid if the
upfit was undertaken upon the securing of the tenants by January,
2005.” Decedent initially declined to lend Jackson the money, but
then agreed to make the loan on 19 August 2004. According to
Jackson’s affidavit, he was unable to secure tenants for the real property,
and he was therefore not obligated to repay the loan. Jackson further
asserted that he “was never provided a copy of the [N]ote” and that
he did not believe the Note was effective. Finally, Jackson’s affidavit
contained a paragraph in which Jackson recounted a conversation
that occurred between Jackson and Decedent “about 18 months after
the [N]ote was due” and shortly before Decedent’s death. Jackson
asserted that “[i]n that conversation, [Decedent] told [him] that[,]
because the leasing was not completed by the due date, he did not
need to be repaid and that nothing further needed to be done.”
Defendants’ supplemental discovery responses that Defendants
attempted to submit at the partial summary judgment hearing contained
substantially the same information as Jackson’s affidavit.

I. N.C. Gen. Stat. § 8C-1, Rule 601(c)

[1] Defendants argue that the trial court erred by excluding Jackson’s
affidavit and thereafter granting Executor’s partial summary judgment
motion. Specifically, Defendants argue that Executor waived the applic-
ability of N.C.G.S. § 8C-1, Rule 601(c), commonly referred to as the Dead
Man’s Statute, by inquiring into protected matters through the discovery
process.! Executor denies waiver.

1. The rule set forth in Rule 601(c) was formerly codified as N.C. Gen. Stat. § 8-51,
which was repealed in 1984. See Almond v. Rhynre, 108 N.C. App. 605, 609, 424 S.E.2d 231,
233 (1993). Rule 601(c) disqualifies only evidence of “oral communications,” where
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Under N.C. Gen. Stat. § 8C-1, Rule 601(c)(2009), the testimony of
interested parties under certain circumstances may be disqualified.
Relevant here, Rule 601 provides that “a party . . . shall not be examined
as a witness in his own behalf or interest . . . against the executor . . .
of a deceased person ... concerning any oral communication between
the witness and the deceased person[.]” N.C.G.S. § 8C-1, Rule 601(c).
Our Court recently stated that “[t]he purpose of this rule is to exclude
evidence of statements made by deceased persons, ‘since those persons
are not available to respond.’” Estate of Redden v. Redden, 194 N.C.
App. 806, 808, 670 S.E.2d 586, 588 (2009) (citations omitted).

Defendants do not challenge the applicability of Rule 601(c);
rather, Defendants contend that the trial court erred by failing to find
that Executor waived the protections of Rule 601(c) by “serving written
discovery addressing the transaction at issue.”

Our Courts have long held that a party may waive the protections of
Rule 601(c) by inquiring into oral communications between the
opposing party and the decedent. In Wilkie v. Wilkie, 58 N.C. App.
624, 294 S.E.2d 230 (1982), our Court discussed waiver of protections of
the Dead Man’s Statute, in a complaint filed by a decedent’s second wife
against the children of the decedent’s first marriage. In Wilkie, the
children filed and served interrogatories on the second wife, and
the trial court made the following findings regarding the questions
asked therein:

[T]he questions propounded related, at least, in part to “personal
transactions” with the deceased . . . and related specifically to
[the] subject matter of this lawsuit. That plaintiff answered the
interrogatories, and the answers contained statements by the
plaintiff, which in part, are “personal transactions” with the
decedent. . . . That there was no objection by the plaintiff to
the interrogatories or any one of them; and that there was no
objection by the defendants to the answer of any of the
interrogatories.

Id. at 626, 294 S.E.2d at 231.

N.C.G.S. § 8-51 excluded evidence of “oral communications or transactions.” Compare
N.C.G.S. § 8C-1, Rule 601(c) w2t former N.C.G.S. § 8-561. However, pertinent to this opinion,
the commentary to Rule 601(c) states that “[i]t was not the intent of the drafters of
subdivision (c¢) to change any existing cases where the Dead Man’s Statute has been held
to be inapplicable, or where, because of the actions of one party or the other the
protection of the rule has been held to be waived.” N.C.G.S. § 8C-1, Rule 601, North
Carolina Commentary; see also Breedlove v. Aerotrim, U.S.A., Inc., 142 N.C. App. 447,
452-53, 543 S.E.2d 213, 217 (2001).
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Our Court held that “the defendants succeeded in eliciting
incompetent evidence under G.S. 8-51 after they served interrogatories
upon plaintiff and filed the answers . . . . [Therefore, the] defendants
waived the protection afforded by G.S. 8-51.” Id. at 627, 294 S.E.2d at
231. In so holding, our Court noted that it was immaterial that the
defendants had not actually introduced the responses to the interroga-
tories into evidence at trial; rather, “‘waiver of an exception to
incompetent evidence under G.S. 8-51 occurs when the objecting party
first succeeds in eliciting the incompetent evidence.” Id. (citations
omitted, emphasis in the original).

In Redden, our Court addressed the issue of waiver where the
party asserting Rule 601(c) had “asked no questions soliciting
evidence of oral communications between the decedent and defendant.”
Redden, 194 N.C. App. at 808, 670 S.E.2d at 588. In Redden, the
“[e]state deposed defendant and offered the deposition testimony
into evidence at the partial summary judgment hearing[.]” Id. We
noted, however, that the “[e]state asked no questions soliciting
evidence of oral communications between the decedent and defendant.
In addition, answers by defendant relating to such oral communica-
tions were promptly objected to by [the] [e]state, with appropriate
motions to strike.” Id. Our Court concluded that the testimony should
have been excluded because “[t]he incompetent testimony was not
elicited by the [e]state for its own benefit, but offered by defendant,
of her own volition, against the [e]state. These are precisely the types
of statements the Dead Man’s Statute seeks to disqualify as incompe-
tent.” Id. at 809, 670 S.E.2d at 588.

In our Court’s recent opinion In re Will of Baitschora, —— N.C.
App. —, — S.E.2d — (NO. COA09-1141, filed 21 September 2010),
we noted two instances where waiver would occur:

The mandates of Rule 601(c) and our prior case law on the issue
of whether an interested party has “opened the door” and waived
the protection of the Dead Man’s Statute, has led to the rule that:
if the question propounded by counsel to his own witness or an
adverse witness specifically requires the witness to repeat oral
communications with the deceased, then there has been a waiver
under Rule 601(c)(1) or (3) by the party propounding the question.
If, on the other hand, the question propounded by counsel to his
own witness does not specifically require the witness to repeat
oral communications with the deceased, and the answer given by
his own witness provides an oral communication with the
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deceased, then there has also been a waiver under Rule]
601(c)(1) or (3) by the answering party.

Baitschora, — N.C. App. at —, — S.E.2d at ——. Thus, if counsel
directly solicits testimony otherwise privileged from either party, the
privilege has been waived; likewise, if counsel does not directly
solicit the information from his or her own witness, but that witness
volunteers the information, the answering party waives the privilege.
We find that a corollary not directly stated in Baitschora necessarily
arises from these rules and applicable case law as discussed above: if
counsel does not directly solicit privileged information, and the
opposing party volunteers the information, waiver will not be
imputed to the party conducting the inquiry. Thus, in the present
case, we must begin our analysis of waiver by determining whether
Executor asked “questions soliciting evidence of oral communica-
tions between” Decedent and Defendants. Redden, 194 N.C. App. at
808, 670 S.E.2d at 588; see also Breedlove v. Aerotrim, U.S.A., Inc.,
142 N.C. App. 447, 5643 S.E.2d 213 (2001) (finding waiver where the
defendant, seeking to exclude testimony concerning a conversation
between a deceased employee and the plaintiff, had previously
deposed the plaintiff concerning the conversation); and Lee v. Keck,
68 N.C. App. 320, 323, 315 S.E.2d 323, 326 (1984) (finding waiver where
the “defendants had, during the course of discovery, served interrogatories
on each plaintiff asking what promises or statements [the decedent]
made to them”).

In the case before us, Executor served requests for admissions on
Defendants simultaneously with interrogatories. The requests for
admissions served on Jackson contained the following:

1. Admit that you received $30,000.00 from [Decedent] in 2004,
on or prior to August 4, 2004.

2. Admit that Exhibit A is a true and accurate copy of the
Promissory Note you executed in favor of [Decedent].

3. Admit the genuineness of the Promissory Note attached
hereto as Exhibit A.

4. Admit that you signed the Promissory Note (a copy of which
is attached hereto as Exhibit A) in your individual capacity.
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5. Admit that you signed the Promissory Note (a copy of which
is attached hereto as Exhibit A) on behalf of Falls Valley I, LLC.

6. Admit that you signed the Promissory Note (a copy of which
is attached hereto as Exhibit A) on behalf of Falls Valley II, LLC.

7. Admit that you signed the Promissory Note (a copy of which
is attached hereto as Exhibit A) on behalf of a limited
liability company.

8. Admit that you signed the Promissory Note (a copy of which
is attached hereto as Exhibit A) on two different lines.

The requests for admissions served on Falls I sought similar admis-
sions. Among the interrogatories submitted, Executor included the
following interrogatory, labeled as interrogatory three: “If [Defend-
ants] denied in whole or part any of the Requests for Admissions
served simultaneously herewith, please state the complete factual
basis for making each denial and identify all documents that support
each denial.”

Defendants submitted answers to the requests for admissions and
to the interrogatories on 19 March 2008. In part, Defendants
responded to the requests for admissions by admitting the genuine-
ness of the Note itself, but denying that Decedent “loan[ed] money
pursuant to the terms of the Note.” Defendants’ answer to interrogatory
three was: “See Responses to Requests for Admission.” At the 20 April
2009 hearing on Executor’s motion for partial summary judgment,
Defendants tendered “supplemental discovery responses” along with
Jackson’s affidavit. In their supplemental response, Defendants
modified their answer to interrogatory three, to include a lengthy
explanation of the terms of the loan and details of oral communications
between Jackson and Decedent. Executor moved to strike Jackson’s
affidavit and Defendants’ supplemental discovery responses, and the
trial court granted Executor’s motions to strike.

As quoted above, Executor’s requests for admissions specifically
targeted the “genuineness” of the Note and the signatures thereon.
Executor did not request an admission that the loan was made
pursuant to the terms of the Note. Further, in interrogatory three,
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Executor asked for the complete factual basis for any denial of any
request for admission. When read in conjunction with the requests for
admission, this interrogatory seeks the factual basis for any denial as
to the genuineness of the Note itself or the signatures thereon. We do
not find that interrogatory three seeks to elicit evidence of oral com-
munications between Decedent and Defendants, in part, because
such evidence would be irrelevant to the fact of whether the Note or
the signatures thereon were genuine.

We find these circumstances virtually indistinguishable from
those in Redden. In the present case, as in Redden, Executor “asked
no questions soliciting evidence of oral communications between the
decedent and defendant.” Redden, 194 N.C. App. at 808, 670 S.E.2d at
588. Further, when Defendants attempted to submit Jackson’s affidavit
and their supplemental discovery responses, Executor objected and
moved to strike. Comparing Executor’s discovery motions with the
inquiries made in Redden, Breedlove, Lee, and Wilkie, we do not find
that Executor was seeking to elicit evidence of oral communications
between Jackson and Decedent. The fact that Defendants attempted
to file supplemental discovery responses containing evidence of the
oral communications is irrelevant in light of our determination that
Executor did not solicit such evidence. We do not impute a waiver of
Rule 601(c) to Executor simply because Defendants attempted to file
answers to questions not asked by Executor. Because Executor did not
seek to elicit evidence of the oral communications and, therefore, did
not waive the protection afforded by Rule 601(c), the trial court
properly granted Executor’s motions to strike Jackson’s affidavit and
Defendants’ supplemental discovery responses.

Defendants’ remaining argument concerns whether the trial court
erred in granting Executor’s partial summary judgment motion.
However, Defendants’ sole argument as to partial summary judgment
is premised on a finding of waiver of Rule 601(c) on the part of
Executor. In light of our holding affirming the trial court’s ruling on
Executor’s motion to strike, this argument is without merit.

Affirmed.

Judges STROUD and HUNTER, JR. concur.



250 IN THE COURT OF APPEALS

CAROLINA MARINA & YACHT CLUB, LLC v. NEW HANOVER CNTY. BD. OF COMM'RS
[207 N.C. App. 250 (2010)]

CAROLINA MARINA AND YACHT CLUB, LLC, A NORTH CAROLINA LIMITED LIABILITY COM-
PANY, PETITIONER V. NEW HANOVER COUNTY BOARD OF COMMISSIONERS AND
NEW HANOVER COUNTY, RESPONDENTS, AND VIOLET WARD, INTERVENOR—
RESPONDENT

No. COA10-77
(Filed 21 September 2010)

Appeal and Error— mootness—appeal dismissed

Respondent intervenor’s appeal from the superior court’s
order reversing the New Hanover County Board of Commissioners’
order, which denied the application of Carolina Marina and Yacht
Club, LLC for a special use permit, was dismissed as moot.
Respondent intervenor’s purpose in bringing her appeal was
plainly to prevent the special use permit from being issued to
Carolina Marina and that relief could no longer be granted.

Appeal by intervenor-respondent from order entered 6 August
2009 by Judge Gary L. Locklear in New Hanover County Superior
Court. Heard in the Court of Appeals 30 August 2010.

Shanklin & Nichols, LLP, by Kenneth A. Shanklin and Matthew
A. Nichols, for petitioner-appellee Carolina Marina and Yacht
Club, LLC.

Kurt B. Fryar, for intervenor-respondent-appellant Violet Ward.

Martin, Chief Judge.

Violet Ward appeals from the superior court’s 6 August 2009 order
reversing the New Hanover County Board of Commissioners’ 7 July
2008 order, which denied the application of Carolina Marina and Yacht
Club, LLC for a special use permit. For the reasons stated herein, we
dismiss this appeal as moot.

Carolina Marina and Yacht Club, LLC (“Carolina Marina”), a
North Carolina limited liability company, is the record owner of the
real property at 1512 Burnett Road, which is located in an R-15 resi-
dential zoning district in Wilmington, North Carolina. On 7 May 2008,
Carolina Marina submitted a special use permit application to the New
Hanover County Planning Department (“the Planning Department”)
concerning the property at 1512 Burnett Road. At the time Carolina
Marina submitted its permit application, the Burnett Road property was
already operating as a commercial marina in accordance with Special
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Use Permit No. 13 (“the S-13 permit”), which had been issued on 7 June
1971 to a family member of the parties from whom the Burnett Road
property was later conveyed to Carolina Marina.

The current S-13 permit for the Burnett Road property allows for
two piers, a boat ramp, a 3-story clubhouse, surface parking for 41
boats, and associated parking for the combined uses. Carolina
Marina’s May 2008 application to the Planning Department requested
a permit allowing, among other things, the construction of a dry stack
storage structure approximately 40 feet high, 115 feet wide, and 290
feet long, which would be capable of storing up to 200 boats, and the
elimination of an existing marina boat ramp to accommodate the con-
struction of a fortified forklift pier, which would be capable of use by a
marine forklift that would carry and deliver boats between the dry stack
storage structure and the water at the end of the pier.

On 5 June 2008, the Planning Department voted 4-0 to recommend
the denial of Carolina Marina’s permit application. On 7 July 2008,
Carolina Marina’s permit application was considered by the New
Hanover County Board of Commissioners (“the Board”) at a public hearing,
After considering all of the evidence presented, the Board voted unan-
imously to deny Carolina Marina’s request for a special use permit,
which was identified by the Board as proposed special use permit S-5682.

On 22 August 2008, Carolina Marina sought review of the Board’s
decision to deny its request by petition for writ of certiorari in the
New Hanover County Superior Court, which the court allowed. On 30
June 2009, Violet Ward, who owned property in the immediate vicin-
ity of the property that was the subject of Carolina Marina’s special
use permit proposal, moved to intervene in the action as a respon-
dent.! After conducting a hearing on the matter, on 6 August 2009, the
superior court entered an order in which it (1) reversed the Board’s
decision denying Carolina Marina’s application for proposed special
use permit S-5682, (2) granted Violet Ward’s motion to intervene, and
(3) remanded the matter to the Board with instructions that it should
enter an order granting Carolina Marina’s application for proposed
special use permit S-582.

On 8 September 2009, only Violet Ward filed notice of appeal from
the superior court’s 6 August 2009 order; neither the Board nor New

1. Ms. Ward’s son, David, sought to intervene in the action by the same motion.
Because the superior court subsequently determined that David Ward merely resided on
neighboring property and did not own said property, the superior court denied the motion
to intervene as to David Ward.
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Hanover County appealed from the superior court’s order. On the
same day, Violet Ward filed an Application for Stay in the superior
court, in which she requested that the court stay its 6 August 2009
order until the resolution of her appeal by this Court. On 30 October
2009, Violet Ward filed a Motion for Injunction Pending Appeal in the
superior court, in which she prayed the superior court to enter an
injunction against the Board from issuing Carolina Marina’s permit in
accordance with the 6 August 2009 order. On 16 November 2009, the
superior court denied Violet Ward’s Application for Stay and Motion for
Injunction Pending Appeal. On 23 November 2009, Violet Ward filed a
Petition for Writ of Supersedeas and Temporary Stay and Temporary
Injunction in this Court (P09-930). This Court denied Violet Ward’s
petition for writ of supersedeas on 7 December 2009.

On 16 December 2009, the Board entered an order granting
Carolina Marina’s application for special use permit S-582 “[b]ased
upon [the Board’s] hearing and the decision rendered on July 7, 2008
and the Order of Superior Court Judge Gary Locklear dated August 6,
2009 ....” On 19 April 2010, Carolina Marina filed its Notice of Mootness
and Motion to Dismiss Appeal as Moot.

Whenever, during the course of litigation, “it develops that the
relief sought has been granted or that the questions originally in
controversy between the parties are no longer at issue, the case
should be dismissed, for courts will not entertain or proceed with a
cause merely to determine abstract propositions of law.” In re
Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 912 (1978), cert. denied
sub nom. Peoples v. Jud’l Standards Comm™n of N.C., 442 U.S. 929,
61 L. Ed. 2d 297 (1979). “Unlike the question of jurisdiction, the issue of
mootness is not determined solely by examining facts in existence at
the commencement of the action.” Id. at 148, 250 S.E.2d at 912. “If the
issues before a court or administrative body become moot at any time
during the course of the proceedings, the usual response should be to
dismiss the action.” Id. (emphasis added).

Here, Carolina Marina moved to dismiss Violet Ward’s appeal on
the grounds that the Board’s 16 December 2009 order, which issued
the special use permit S-5682 sought by Carolina Marina, rendered
moot the issues raised by Violet Ward’s appeal. In so doing, Carolina
Marina relies upon this Court’s opinion in Estates, Inc. v. Town of
Chapel Hill, 130 N.C. App. 664, 504 S.E.2d 296 (1998), disc. reviews
denied, 350 N.C. 93, 527 S.E.2d 664-65 (1999). In Estates, Inc. v. Town
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of Chapel Hill, the respondent’s town council denied an application
for a special use permit requested by the petitioners. See Estates, 130
N.C. App. at 665, 504 S.E.2d at 298. The petitioners sought review of
this decision by certiorari in the superior court pursuant to N.C.G.S.
§ 160A-381, and the owners of property in the immediate vicinity of
the petitioners’ proposed development moved to intervene, which the
superior court allowed. See id. After considering the matter, “the
superior court reversed the Council’s denial of petitioners’ application
for a special use permit and directed the Council to approve the appli-
cation and issue the permit.” Id. The intervenors appealed to this
Court from the superior court’s order. See id.

Four days later, during a time when the superior court’s order
was automatically stayed pursuant to N.C.G.S. § 1A-1, Rule 62, “in
compliance with the mandate of the superior court, the Town Council
issued the special use permit sought by petitioners.” Id. at 665,
667-68, 504 S.E.2d at 298, 299. The petitioners then sought to dismiss
the intervenors’ appeal to this Court on the grounds that the questions
raised by the appeal had become moot as a result of the subsequent
issuance of the permit by the respondent’s town council. See id. at
665-66, 504 S.E.2d at 298. This Court agreed and found that “[a] reversal
of the superior court’s ruling by this Court would have the limited effect
of affirming the Council’s initial denial of petitioners’ request for a
special use permit. It would do nothing to invalidate the permit later
issued voluntarily by the Council pursuant to the superior court’s
mandate.” Id. at 668, 504 S.E.2d at 300 (emphasis added). Further,
since “[o]ur review of th[e] case [wa]s limited to determining whether
the Town Council’s quasi-judicial decision to deny the permit in the first
place was lawful,” id., this Court recognized that “the question of
whether the permit issued by the Town Council is valid was never ruled
on by any court and therefore [wa]s not before us.” Id. at 668-69, 504
S.E.2d at 300. Thus, because “[iJntervenors’ purpose in bringing their
appeal was, plainly, to prevent the special use permit from being issued
to petitioners[, and t]hat relief [could] no longer be granted in th[e]
case[, this Court concluded that t]he issues raised in intervenor[s’]
appeal [we]re therefore moot.” Id. at 669, 504 S.E.2d at 300.

In the present case, Violet Ward presents the following issues for
review: (I) whether the superior court applied the correct standard of
review when it considered the Board’s decision to deny Carolina
Marina’s application for proposed special use permit S-582; (II)
whether the superior court correctly determined that there was
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competent, material, and substantial evidence that Carolina Marina
met each of the requirements set forth in the New Hanover County
Zoning Ordinance § 71-1(3); and (III) whether the superior court
erred as a matter of law when it concluded that Carolina Marina
satisfied the requirements set forth in the New Hanover County
Zoning Ordinance § 71-1(3) and ordered the Board to grant Carolina
Marina’s application for proposed special use permit S-582. In other
words, as in Estates, the arguments presented to this Court for review
by Violet Ward are “limited to determining whether [the Board’s] quasi-
judicial decision to deny the permit in the first place was lawful,” and
do not address whether the permit later issued by the Board on 16
December 2009 is valid. See id. at 668, 504 S.E.2d at 300.

But Violet Ward asserts that Estates is distinguishable from the
present case because, in FEstates, the respondent’s town council
“voluntarily” issued the permit during a time when the superior
court’s order was automatically stayed pursuant to N.C.G.S.
§ 1A-1, Rule 62, see id. at 667-68, 504 S.E.2d at 299, while, in the
present case, the superior court issued the permit about three months
after the expiration of the automatic stay at a time when the Board
would, according to Violet Ward, “face other legal action to compel
compliance, possibly Contempt,” had it not issued the permit. There is
no evidence before this Court that enforcement proceedings had
been initiated against the Board when it issued Carolina Marina’s
special use permit S-5682. Nevertheless, Violet Ward argues, without
authority, that the Board could not have “voluntarily” issued a permit
consistent with the superior court’s order after the automatic stay had
expired. We are not persuaded by Violet Ward’s unsupported assertion.

Here, as in Estates, the special use permit was issued during a
time when enforcement proceedings had not been initiated for the
superior court’s order. Thus, the record before this Court indicates
that the Board’s quasi-judicial body issued a special use permit
“voluntarily . . . pursuant to the superior court’s mandate.” See id. at
668, 504 S.E.2d at 300. Further, as was the case in Estates, the validity
of the permit issued by the Board on 16 December 2009 has not been
ruled on to date by any court, and the issues presented by Violet Ward
to this Court are limited to determining whether the Board’s decision
to deny Carolina Marina’s request for a special use permit was lawful
in the first place. See id. Therefore, since Violet Ward’s purpose in
bringing her appeal in the present case was, like Estates, “plainly, to
prevent the special use permit from being issued to [Carolina Marina,
and t]hat relief can no longer be granted in this case,” see id., we
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conclude the issues presented for review by Violet Ward’s appeal
have become moot. Accordingly, we grant Carolina Marina’s motion
to dismiss Violet Ward’s appeal.

Dismissed.

Judges STROUD and ERVIN concur.

STATE OF NORTH CAROLINA v. DENNIS O’KIETH BLACKWELL, DEFENDANT

No. COA09-1476
(Filed 21 September 2010)

Evidence— erroneous admission of laboratory reports—fail-
ure to serve notice of intent to use reports

Defendant was entitled to a new trial in a possession with
intent to sell cocaine and selling cocaine case based on the trial
court’s erroneous admission of two laboratory reports. Defendant
was not served with notice of the State’s intent to use the laboratory
reports as evidence of the identity, nature, and quantity of any
and all controlled substances or alleged controlled substances
seized as required by N.C.G.S. § 90-95(g). Prior to 15 June 2009,
the State should have served any notices to defendant personally.
Introduction of the first laboratory report was error and the intro-
duction of the second laboratory report was plain error.

Appeal by defendant from judgment entered on or about 17 June
2009 by Judge Donald W. Stephens in Superior Court, Person County.
Heard in the Court of Appeals 28 April 2010.

Attorney General Roy A. Cooper, III, by Assistant Attorney
General Tawanda Foster-Williams, for the State.

Russell J. Hollers 111, for defendant-appellant.

STROUD, Judge.

Defendant was convicted of two counts of possession with intent
to sell cocaine and two counts of selling cocaine. As defendant was
not served with notice of the State’s intent to use laboratory reports
“as evidence of the identity, nature and quantity of any and all
controlled substances or alleged controlled substances seized[,]” we
grant defendant a new trial.
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I. Background

On or about 9 February 2009, defendant was indicted for two
counts of possession with intent to sell and deliver cocaine and two
counts of selling cocaine in 2008. Defendant was also indicted for
obtaining habitual felon status. On or about 9 March 2009, defendant
waived his “right to assigned counsel[,]” and the record does not con-
tain any indication that defendant was represented by privately
retained counsel until June 2009. On or about 19 March 2009, the State
provided attorney Chris Perkins with notice pursuant to N.C. Gen. Stat.
§ 90-95(g) and (gl) that it intended to “use any all Laboratory Reports
and Chain of Custody Reports or Records prepared by and with the
State Bureau of Investigation . . . as evidence of the identity, nature and
quantity of any and all controlled substances or alleged controlled sub-
stances seized or otherwise relevant[.]” The certificate of service of the
notice indicates that it was served upon Mr. Perkins as counsel for
defendant. On or about 15 June 2009, defendant filed a pro se request
for discovery. Also on or about 15 June 2009, Mr. Perkins was appointed
as defendant’s counsel. However, on 16 June 2009, attorney C.A. Couch
filed a “NOTICE OF APPEARANCE” on behalf of defendant. On or
about 17 June 2009, the day after Mr. Couch began representing defendant
and two days after Mr. Perkins was appointed as defendant’s counsel,
defendant was tried by a jury and found guilty on all four drug-related
charges. Mr. Couch represented defendant at trial. After the verdicts
were rendered, defendant pled guilty to obtaining habitual felon status.
Defendant appeals.

II. Attorney of Record

Within defendant’s broader arguments as to why the State should
not have been allowed to introduce two laboratory reports which
identified the substances which he was charged with possessing and
selling as cocaine, defendant noted that “on March 19th, the [S]tate
served Mr[.] Perkins with notices of its intent to use SBI laboratory
reports regarding the identity and nature of any seized substances.”
From the record before us, Mr. Perkins was not defendant’s attorney in
March of 2009; defendant had waived his right to assigned counsel and
did not have a court-appointed or retained attorney until 15 June 2009.
At trial, defendant was represented by Mr. Couch. The State counters
defendant’s argument that he was representing himself prior to 15 June
2009 by stating that defendant’s “argument is not persuasive, given that
the record is clear that up until June 16, 2009, when Mr. Couch appeared,
Mr. Perkins was the attorney of record for Defendant.” The State then



IN THE COURT OF APPEALS 257

STATE v. BLACKWELL
[207 N.C. App. 255 (2010)]

refers to two documents in the record and two transcript references
which it argues show that “the record is clear that . . . Chris Perkins was
the attorney of record for Defendant.” The State relies upon the
following references as to defendant’s counsel:

(1) a March 2009 notice the State sent to Chris Perkins regarding
introducing defendant’s statement!;

(2) the trial court’s appointment of Chris Perkins as defendant’s
counsel on 15 June 2009;

(3) the trial court’s statement to counsel that “I met in chambers
this morning with Mr. Perkins and Mr. Brasher who has
been, who Mr. Perkins I appointed yesterday[;]” and

(4) the trial court’s inquiry to defendant immediately before his
trial if he would like his appointed counsel, Mr. Perkins or
his retained counsel, Mr. Couch, to represent him at trial.

None of these references establish that defendant had any legal
representation before 15 June 2009. To the contrary, the references
tend to show that defendant was representing himself until 15 June
2009. Therefore, prior to 15 June 2009, the State should have served
any notices to defendant upon him personally. See N.C. Gen. Stat.
§ 90-95(g) (2007).

During the trial, defendant objected to admission of the first
laboratory report into evidence, but not the second. When a defendant
objects to the admission of evidence, we consider, “whether [the
evidence] was admissible as a matter of law, and if so, whether the
trial court abused its discretion in admitting the evidence.” State v.
Bodden, — N.C. App. —, ——, 661 S.E.2d 23, 27 (2008) (citation omit-
ted), disc. review denied and appeal dismissed, 363 N.C. 131, 675
S.E.2d 660, cert. denied, — U.S. ——, 175 L. Ed. 2d 111 (2009). When a
defendant fails to object to the admission of evidence we review for
plain error. See State v. Wilson, —— N.C. App. —, —, 691 S.E.2d 734,
738 (2010) (“Where, as here, a criminal defendant fails to object to the
admission of certain evidence, the plain error analysis . . . is the applic-
able standard of review.” (citation and quotation marks omitted)).
However, in this instance, we need not distinguish between these two
standards of review as to the two separate laboratory reports, because the

1. “The State sent two notices to Mr. Perkins on or about 19 March 2009, one
regarding defendant’s statement and one regarding laboratory reports. The State only
cites to the notice of defendant’s statement as evidence that Mr. Perkins was defendant’s
attorney before 15 June 2009.
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introduction of each laboratory report resulted in prejudice so grave
that it meets the heightened standards of plain error review. State v.
Leyva, 181 N.C. App. 491, 499, 640 S.E.2d 394, 399 (“Plain error is error
so fundamental as to amount to a miscarriage of justice or which prob-
ably resulted in the jury reaching a different verdict than it otherwise
would have reached.” (citations and quotation marks omitted)), disc.
review denied and appeal dismissed, 361 N.C. 573, 6561 S.E.2d 370
(2007), disc. review dismissed, — N.C. ——, 673 S.E.2d 872 (2009).

N.C. Gen. Stat. § 90-95(g) provides that

[w]henever matter is submitted to the North Carolina State
Bureau of Investigation Laboratory, the Charlotte, North Carolina,
Police Department Laboratory or to the Toxicology Laboratory,
Reynolds Health Center, Winston-Salem for chemical analysis to
determine if the matter is or contains a controlled substance, the
report of that analysis certified to upon a form approved by the
Attorney General by the person performing the analysis shall be
admissible without further authentication in all proceedings in
the district court and superior court divisions of the General
Court of Justice as evidence of the identity, nature, and quantity
of the matter analyzed. Provided, however, that a report is admis-
sible in a criminal proceeding in the superior court division or in
an adjudicatory hearing in juvenile court in the district court
division only if:

(1) The State notifies the defendant at least 15 days
before trial of its intention to introduce the report into
evidence under this subsection and provides a copy of
the report to the defendant, and

(2) The defendant fails to notify the State at least five
days before trial that the defendant objects to the
introduction of the report into evidence.

Nothing in this subsection precludes the right of any
party to call any witness or to introduce any evidence supporting
or contradicting the evidence contained in the report.

N.C. Gen. Stat. § 90-95(g).

During trial, when defendant’s attorney objected to the introduction
of the first laboratory report, the State’s attorney said that the State
was “allowed to get in the results and the laboratory report through
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the officer since there was no objection made regarding this matter
five days prior to trial.” The trial court determined that the State had
“satisfied the requirements of 90-95 Subsection G[,]” referring to
notification to the defendant “15 days before trial of its intention to
introduce the report into evidence[,]” id., and overruled defendant’s
objection. Thus, the trial court overruled defendant’s objection, in part,
because the State had complied with N.C. Gen. Stat. § 90-95(g).
However, as we have already determined, the State had not complied
with this provision as the State failed to serve defendant himself with
notice of its intent to introduce the laboratory reports.

The trial court erroneously concluded that the State had complied
with N.C. Gen. Stat. § 90-95(g) and overruled defendant’s objection to
the first report; this resulted in admission of the first laboratory
report which showed the substance defendant possessed and sold
was cocaine. Although defendant failed to object to the second labo-
ratory report, the extent of prejudice to defendant from the second
report is no different from the first. Defendant was convicted of two
counts of possession with intent to sell and deliver cocaine and two
counts of selling cocaine; the first report addressed the substance
possessed and sold as to two charges, and the second report
addressed the substance possessed and sold as to two other charges.
For each charge, the identification of the substance as cocaine was a
fundamental part of the State’s case. See generally State v. Ward, —
N.C. —, —, 694 S.E.2d 738, 747 (2010) (“[T]he burden is on the State
to establish the identity of any alleged controlled substance that is the
basis of the prosecution. Unless the State establishes before the trial
court that another method of identification is sufficient to establish the
identity of the controlled substance beyond a reasonable doubt, some
form of scientifically valid chemical analysis is required.” (emphasis
added)). Without the erroneous admission of the laboratory reports,
there was no competent evidence that the substance which defendant
possessed and sold was cocaine, see id., and a jury could not have found
defendant guilty, even if the trial proceeded that far, since without the
laboratory reports, the case against defendant would have been sub-
ject to dismissal at the close of the State’s evidence. Accordingly, we
conclude that introduction of the first laboratory report was error,
introduction of the second laboratory report was plain error, and
defendant is entitled to a new trial. As we are granting defendant a new
trial, we need not review his other issues on appeal.
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III. Conclusion

As we have determined that admission of the laboratory reports
into evidence was error or plain error, we reverse the judgment and
remand for a new trial.

NEW TRIAL.

Judges McGEE and HUNTER, JR., Robert N., concur.

STATE OF NORTH CAROLINA v. ROBERT LLOYD MAY, DEFENDANT

No. COA10-140
(Filed 21 September 2010)

1. Satellite-Based Monitoring— clerical error

The Court of Appeals treated defendant’s brief as a petition
for writ of certiorari and determined that the trial court did not
err by requiring him to enroll in a satellite-based monitoring pro-
gram for the duration of his natural life upon his release from
incarceration. The case was remanded for the limited purpose of
correcting a clerical error on Form AOC-CR-615 by marking Box
1(b) and unmarking Box 1(a).

2. Appeal and Error— preservation of issues—failure to argue

The Court of Appeals declined to address defendant’s remaining
issues that he conceded had already been resolved by the Court
of Appeals. Defendant failed to advance any further arguments.

Appeal by defendant from order entered 25 August 2009 by Judge
James E. Hardin, Jr. in Alamance County Superior Court. Heard in the
Court of Appeals 30 August 2010.

Roy Cooper, Attorney General, by Oliver G. Wheeler, 1V,
Assistant Attorney General, for the State.

Jon W. Myers, for defendant-appellant.

MARTIN, Chief Judge.

Defendant Robert Lloyd May appeals from the trial court’s order
requiring him to enroll in a satellite-based monitoring (“SBM”) program
for the duration of his natural life.
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On 25 August 2009, defendant was convicted upon a guilty plea of
taking indecent liberties with a child in violation of N.C.G.S.
§ 14-202.1. The trial court found that defendant had twelve prior record
level points and determined he was a level IV violator. The trial court
sentenced defendant to a minimum of 25 months and a maximum of 30
months imprisonment. In a subsequent hearing later that day, the trial
court determined that defendant’s offense was a reportable conviction
under N.C.G.S. § 14-208.6. The trial court first instructed the clerk to
mark Box 1(a) on the Administrative Office of the Courts’ Form AOC-
CR-615, indicating that the reportable conviction was an offense against
a minor. The trial court then corrected itself and instructed that Box
1(b) should be marked instead, indicating that the reportable conviction
was a sexually violent offense. However, the court’s correction during
the rendition of its order was not reflected on the form. The trial court
also determined that defendant qualified as a recidivist under N.C.G.S.
§ 14-208.6(2b). Accordingly, the trial court ordered defendant to enroll
in a lifetime SBM program at the end of his incarceration. Defendant
purported to appeal from this order by giving oral notice of appeal in
open court.

[1] Rule 3 of the North Carolina Rules of Appellate Procedure sets forth
the requirements to appeal in a civil action, and provides that parties
wishing to appeal “may take appeal by filing notice of appeal with the
clerk of superior court and serving copies thereof upon all other parties
within the time prescribed by subdivision (c) of this rule.” N.C.R. App.
P. 3(a) (amended Oct. 1, 2009). While Appellate Rule 4 provides, in part,
that a defendant in a criminal proceeding “may take appeal by . . . giving
oral notice of appeal at trial,” see N.C.R. App. P. 4(a)(1) (amended Oct.
1, 2009), “oral notice of appeal is insufficient to confer jurisdiction on
this Court in a civil action.” Melvin v. St. Louis, 132 N.C. App. 42, 43, 510
S.E.2d 177, 177, cert. denied, 350 N.C. 309, 534 S.E.2d 594 (1999).

This Court has previously determined that satellite-based monitoring
is a civil remedy, not a criminal punishment. See State v. Singleton,
—— N.C. App. —, —, 689 S.E.2d 562, 565, disc. review allowed, 364
N.C. 131, — S.E.2d (2010); State v. Bare, — N.C. App. —, —,
677 S.E.2d 518, 527 (2009). Therefore, when a defendant seeks to
appeal from an order requiring him to enroll in an SBM program, this
Court has held that “oral notice pursuant to N.C.R. App. P. 4(a)(1) is
insufficient to confer jurisdiction on this Court. Instead, a defendant
must give notice of appeal pursuant to N.C.R. App. P. 3(a) as is proper
‘in a civil action or special proceeding[.]’ ” State v. Brooks, — N.C.
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App. —, —, 693 S.E.2d 204, 206 (2010) (alteration in original) (quot-
ing N.C.R. App. P. 3(a)).

In the present case, an examination of the record shows that
defendant purported to give oral notice of appeal in open court from
the trial court’s 25 August 2009 order, rather than written notice of
appeal in accordance with the requirements of Rule 3. Since defendant
failed to give timely written notice of appeal from the court’s 25
August 2009 order, and since “[t]he provisions of Rule 3 are jurisdic-
tional, and failure to follow the requirements thereof requires
dismissal of an appeal,” see Abels v. Renfro Corp., 126 N.C. App. 800,
802, 486 S.E.2d 735, 737, disc. review denied, 347 N.C. 263, 493 S.E.2d
450 (1997), we must dismiss defendant’s appeal.

Although defendant has lost his right to appeal from the court’s
order requiring him to enroll in a lifetime SBM program, this Court
may, in its discretion, issue a writ of certiorari “when the right to
prosecute an appeal has been lost by failure to take timely action.”
N.C.R. App. P. 21(a)(1) (amended Oct. 1, 2009). Accordingly, we treat
defendant’s brief as a petition for writ of certiorari and allow it for the
purpose of considering his contentions upon their merits.

Defendant first contends the trial court erred by indicating that
defendant was convicted of the reportable conviction of “an offense
against a minor” on the Administrative Office of the Courts’ Form AOC-
CR-615, entitled “Judicial Findings and Order for Sex Offenders—
Active Punishment.” Defendant was convicted upon a guilty plea of
taking indecent liberties with a child in violation of N.C.G.S.
§ 14-202.1. According to N.C.G.S. § 14-208.6(5), the offense of
taking indecent liberties with a child in violation of N.C.G.S.
§ 14-202.1 is defined as a “sexually violent offense,” which is a
reportable conviction under N.C.G.S. § 14-208.6(4). When the court
rendered its 25 August 2009 order in open court, the court first
mistakenly stated that defendant’s reportable offense was an offense
against a minor, which is the subject of Box 1(a) in the “Findings”
section of Form AOC-CR-615. Although the court immediately realized
its error and instructed that Box 1(b) should be marked to indicate
that “the defendant has been convicted of a reportable conviction
under G.S. 14-208.6, specifically . . . a sexually violent offense under G.S.
14-208.6(5),” the form included in the record indicates that Box 1(a),
rather than Box 1(b), was marked on the order signed by the court.

“We realize that in the process of checking boxes on form orders,
it is possible for the wrong box to be marked inadvertently, creating
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a clerical error which can be corrected upon remand.” State v.
Yow, — N.C. App. —, —, 693 S.E.2d 192, 194 (2010). “When, on
appeal, a clerical error is discovered in the trial court’s judgment or
order, it is appropriate to remand the case to the trial court for cor-
rection because of the importance that the record ‘speak the truth.’”
State v. Smith, 188 N.C. App. 842, 845, 656 S.E.2d 695, 696 (2008)
(quoting State v. Linemann, 135 N.C. App. 734, 738, 522 S.E.2d 781,
784 (1999)). A “clerical error” has been defined as “[a]n error result-
ing from a minor mistake or inadvertence, [especially] in writing or
copying something on the record, and not from judicial reasoning or
determination.” State v. Jarman, 140 N.C. App. 198, 202, 535 S.E.2d
875, 878 (2000) (quoting, but not explicitly adopting, Black’s Law
Dictionary 563 (7th ed. 1999)). Since, in the present case, it appears the
court’s error in marking Box 1(a) instead of Box 1(b) was clerical in
nature, and since defendant admits that he pled guilty to one count of
taking indecent liberties with a child, which he concedes is a “sexually
violent offense,” we remand this matter to the trial court for the limited
purpose of correcting the clerical error on Form AOC-CR-615 by mark-
ing Box 1(b) and unmarking Box 1(a).

[2] Defendant’s remaining contentions concern issues that defendant
concedes have already been resolved by this Court. As he advances no
further or alternative legal argument in support of these issues and pur-
ports only to “preserve” these issues “for further review,” we decline to
address defendant’s remaining contentions. The order requiring defend-
ant to enroll in lifetime satellite-based monitoring upon his release from
incarceration is affirmed. This matter is remanded for correction of the
clerical error noted herein.

Affirmed; remanded for correction of clerical errors.

Judges STROUD and ERVIN concur.
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STATE OF NORTH CAROLINA v. JAMES JUNIOR BLUE
No. COA09-1717

(Filed 5 October 2010)

1. Homicide— first-degree murder—motion to dismiss—suffi-
ciency of evidence—premeditation and deliberation

The trial court did not err by denying defendant’s motion to
dismiss the charge of first-degree murder. The State offered
evidence, through defendant’s own statement, that he formed the
intent to kill his grandmother and contemplated whether he
would be caught before he began the attack. Although there was
evidence presented that defendant had consumed alcohol and
cocaine prior to his assault on the victim, the evidence did not
establish that his intoxication was such as to negate the possibility
of premeditation and deliberation as a matter of law.

2. Robbery— dangerous weapon—motion to dismiss—suffi-
ciency of evidence—continuous transaction

The trial court did not err by denying defendant’s motion to
dismiss the charge of robbery with a dangerous weapon. There
was no evidence that defendant had his grandmother’s permission
to take money from her wallet. The evidence was sufficient to
show the theft and the use of force were part of a continuous
transaction. The rape of the victim did not constitute a break in
the chain of events. Further, the elements of the use of force by a
dangerous weapon endangering the victim’s life were established
by independent evidence corroborating defendant’s confession.

3. Rape— first-degree rape—second-degree rape—motion to
dismiss—sufficiency of evidence—penetration

The trial court did not err by denying defendant’s motion to
dismiss the charge of first-degree rape and the lesser-included
offense of second-degree rape. There was sufficient independent
physical evidence establishing the trustworthiness of defendant’s
statement that he had sex with his grandmother, thus satisfying
the element of penetration.
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4. Constitutional Law— right to confrontation—testimony
about autopsy findings—participation by testifying doctor

Even assuming arguendo that defendant preserved his con-
stitutional objection to a doctor giving his opinion on the cause of
death based on an autopsy and findings by another doctor, defend-
ant’s argument failed because the testifying doctor also partici-
pated in the autopsy.

5. Indictment and Information— short-form indictments—con-
stitutionality—first-degree murder—first-degree rape

Short form indictments were sufficient to charge a defendant
with first-degree murder and first-degree rape.

Appeal by defendant from judgments entered 17 December 2008
by Judge Ola M. Lewis in Robeson County Superior Court. Heard in
the Court of Appeals 17 August 2010.

Roy Cooper, Attorney General, by Robert C. Montgomery,
Special Deputy Attorney General, and John G. Barnwell,
Assistant Attorney General, for the State.

William D. Spence, for defendant-appellant.
MARTIN, Chief Judge.

Defendant was indicted for first degree rape, robbery with a dan-
gerous weapon, and first degree murder. He entered pleas of not guilty.
Following a trial, a jury found defendant guilty of second degree rape,
robbery with a dangerous weapon, and first degree murder. He appeals
from the judgments entered upon the verdicts. After careful considera-
tion of the arguments presented on appeal, we conclude defendant
received a fair trial, free from prejudicial error.

The evidence at defendant’s trial tended to show that the defend-
ant lived with his mother, Gail Blue Bullard, his step-father, James
Bullard, and his twelve-year-old daughter in Maxton, North Carolina.
The first week of November 2005, James Bullard became ill and
required hospitalization. In order that she might attend to her hus-
band in the hospital, Gail Bullard arranged for her mother, Shirley
Locklear, to come to her home to care for defendant’s daughter. On
the following Saturday, 5 November, Mrs. Locklear’s daughter, Flora
May Hunt, went to the Bullard home to take Mrs. Locklear supper and
took defendant’s daughter home with her to spend Saturday night.
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Before leaving, Ms. Hunt arranged for Mrs. Locklear to call her the
next morning and go to church.

On Sunday, 6 November, Mrs. Locklear did not call Ms. Hunt, nor
did she go to church. That afternoon, Ms. Hunt went to the Bullard
home to check on Mrs. Locklear. Defendant was at the home, but Mrs.
Locklear was not there. Defendant told Ms. Hunt that Mrs. Locklear’s
sister, “Aunt Otis”, had come by and that Mrs. Locklear had gone with
her. Ms. Hunt checked with “Aunt Otis” and learned that Mrs.
Locklear was not with her. When Ms. Hunt questioned defendant fur-
ther about his grandmother’s whereabouts, he became upset and left
in his mother’s Mustang automobile.

Ms. Hunt notified other family members that Mrs. Locklear was
not at the Bullard home. Family members searched the area around
the house but were unable to locate Mrs. Locklear. The Robeson
County Sheriff’s Department was notified that Mrs. Locklear was
missing. Officers were sent to the Bullard home and took a report.
They were called back to the home early on the morning of 7
November when it was reported that a rug was missing from the
kitchen area of the residence. At that point, they found some blood
spatters in the kitchen and a broken ceiling fan blade.

Jeffrey Blue, Mrs. Locklear’s son and defendant’s uncle, saw
defendant driving the Mustang in the early morning hours of 7
November and began following him. Defendant accelerated and
began swerving as Jeffrey Blue followed him into Hoke County.
Jeffrey Blue called 911. He followed defendant onto a dirt road,
where defendant drove the Mustang into a ditch, got out of the car,
and began running. Jeffrey Blue chased defendant, tackled him, and
restrained him until Robeson County Deputy Sheriff Bass arrived and
placed defendant in handcuffs. Jeffrey Blue asked defendant if Mrs.
Locklear was alive and defendant answered “no.”

Defendant was taken by Deputy Bass to a convenience store in
Maxton where they were met by Detectives Randy McGirt and Ricky
Britt. The detectives read defendant his Miranda rights, and defend-
ant agreed to talk with them and to show them where Mrs. Locklear’s
body was located. Defendant told Detective Britt that he had a drug
problem and that he had taken $200 from his grandmother. Defendant
led the officers and Jeffrey Blue to a dirt logging road where they
found a body wrapped in a green and white rug and a blue tarp, tied
with wire. Defendant told the officers that the body was that of his
grandmother, Mrs. Locklear, and that he had beaten her with a piece
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of wood and a pot and choked her with a cord. He also told the officers
that he had sex with Mrs. Locklear before he killed her.

Defendant was taken to the Robeson County Sheriff’s Department,
where he was interviewed by Detective Britt and SBI Special Agent
Trent Bullard. He was cooperative, reviewed the written statement
which the officers had prepared from the interview, made some
changes, and then signed the statement. In his statement, he said that
he had consumed crack cocaine and alcohol, and that after Flora Hunt
had left the house with his daughter, he “just stood around trying to
find a way to get some more money so [he] could get some more
cocaine.” He described how he got a piece of wood from the porch and
went into the house. Defendant stated:

Nobody was there but grandmother. After I got inside she was sitting
in a chair in the living room. I walked in my bedroom and I just
stood there. I just stood there about 15 minutes, and I was thinking.
I was thinking was it worth killing Grandmother and could I get
away with it. I didn’t want to ask Grandmother for the money
because she would have known it was for dope. I believe if I
would have asked her that she would have given me some money.

He then described how, while his grandmother was still sitting in
her chair, he hit her on the head with the piece of wood. She stood up,
and he hit her again. The second time he hit her, the wood broke.
They began to struggle, and defendant began to beat her on the head
with a cooking pot. Defendant hit her with the pot “about seven
times” and kicked her twice. While beating her with the pot, defendant
broke a blade off the ceiling fan. He said that while his grandmother
was still alive and telling him to stop, he pulled her nightgown over
her face, had sex with her, and ejaculated inside of her.

Defendant said that he then went to the bathroom to clean up.
When he returned, his grandmother was still making noises in the
kitchen. Defendant cut the cord off a recording machine and wrapped
it around her neck, and put tape over her nose and mouth.

Defendant said that he searched for, and found, his grand-
mother’s wallet and took money out of it. After cleaning up some
blood, defendant left the house and went to buy cocaine and beer.
Returning home, defendant smoked some of the cocaine, and then
got a blue tarp, Clorox, and rags to do more cleaning. He rolled up
Mrs. Locklear’s body in the tarp, tied it with wire, and loaded it into a
cart, which he towed with his mother’s car to the ditch where it was
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later found. Deputy Bruce Meares, a crime scene investigator with the
Robeson County Sheriff’s Department, testified that when he
unwrapped the tarp from Mrs. Locklear’s body, there was a strong
odor of Clorox. Deputy Meares also went to the Bullard residence
where he collected samples of blood stains, a pot, a tape recorder
with the cord cut off, and various other items. Defendant consented
to providing hair and saliva samples.

North Carolina Chief Medical Examiner Dr. John Butts participated
in an autopsy of Mrs. Locklear’s body on 8 November 2005. Dr. Butts
testified that there were multiple fractures to Mrs. Locklear’s skull,
injury to her underlying brain, multiple fractured ribs, and a fracture
to her backbone. Dr. Butts also testified that there was a tear and
bruising in the opening of Mrs. Locklear’s vagina. Dr. Butts further
testified that pressure had been applied to her throat and that there
was a ligature mark around Mrs. Locklear’s neck which was consistent
with the electrical cord found with her body. Dr. Butts opined that
Mrs. Locklear died “as a result of multiple blows to the head fracturing
the skull, but she also had evidence of ligature strangulation.” Vaginal
and rectal smears taken during the autopsy revealed the presence of
spermatozoa and a forensic DNA analyst with the SBI testified that
defendant could not be excluded as a contributor to the DNA profile
obtained from the sperm fraction of the vaginal swabs taken from
the victim.

Defendant did not testify, but offered evidence through the testi-
mony of Floyd Freeman, Jr. that he had bought cocaine from Freeman
three times on 5 November 2005. Freeman testified that when he sold
defendant cocaine for the third time, around 11:30 p.m., that he told
defendant he should not be driving because he had been drinking. On
cross-examination, Freeman testified that defenant was understand-
able, but slurring, was not having any problems driving, and had no
trouble counting his money.

L

On appeal, defendant challenges the sufficiency of the State’s
evidence to submit to the jury the charges of first degree murder, rob-
bery with a dangerous weapon, and rape, and contends the trial court
erred by denying his motions to dismiss those charges. In reviewing
these arguments, our review is limited to determining “ ‘whether
there is substantial evidence (1) of each essential element of the
offense charged, or of a lesser offense included therein, and (2) of
defendant’s being the perpetrator of such offense. If so, the motion is
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properly denied.’” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451,
455 (quoting State v. Powell, 299 N.C. 95, 98, 261 S.E.2d 114, 117
(1980)), cert. denied, 531 U.S. 890, 148 L. Ed. 2d 150 (2000). “In reviewing
challenges to the sufficiency of evidence, we must view the evidence in
the light most favorable to the State, giving the State the benefit of all
reasonable inferences.” Id. at 378-79, 526 S.E.2d at 455 (citing State v.
Benson, 331 N.C. 537, 544, 417 S.E.2d 756, 761 (1992)). “Further, ‘[t]he
defendant’s evidence, unless favorable to the State, is not to be taken
into consideration.”” State v. Hood, 332 N.C. 611, 621, 422 S.E.2d 679,
685 (1992) (quoting State v. Jones, 280 N.C. 60, 66, 184 S.E.2d 862, 866
(1971)), cert. denied, 507 U.S. 1055, 123 L. Ed. 2d 659 (1993).

A

[1] Defendant first argues that the trial court erred in denying his
motion to dismiss the charge of first degree murder. Defendant contends
that the evidence presented by the State was insufficient to establish
that he killed Mrs. Locklear with premeditation and deliberation or that
he killed her in the perpetration of robbery with a dangerous weapon.

1.

With respect to the charge of first degree murder with premedi-
tation and deliberation, defendant argues that the relationship
between him and Mrs. Locklear shows that he did not act in a “cool
state of blood” and that any purpose to kill her “was formed and
immediately executed in a passion” caused by impairment due to his
consumption of alcohol and crack cocaine. Thus, he argues, without
citing any precedent, that he could not have formed the specific
intent to kill Mrs. Locklear. His argument is wholly without merit.

In State v. Chapman, 3569 N.C. 328, 611 S.E.2d 794 (2005), our
Supreme Court explained premeditation and deliberation in the con-
text of first degree murder.

“ ‘Premeditation means that [the] defendant formed the specific
intent to Kkill the victim for some length of time, however short,
before the actual killing.” ” “ ‘Deliberation’ means that the defendant
formed the intent to kill in a cool state of blood and not as a result
of a violent passion due to sufficient provocation.”” “Specific
intent to kill is an essential element of first degree murder, but it
is also a necessary constituent of the elements of premeditation
and deliberation.” “Thus, proof of premeditation and deliberation
is also proof of intent to kill.”
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Id. at 374, 611 S.E.2d at 827 (citations omitted) (quoting State v.
Cagle, 346 N.C. 497, 508, 488 S.E.2d 535, 543 (1997) (alteration in orig-
inal); State v. Truesdale, 340 N.C. 229, 234, 456 S.E.2d 299, 302 (1995);
State v. Jones, 303 N.C. 500, 505, 279 S.E.2d 835, 838-39 (1981)). “ ‘If the
design to kill was formed with deliberation and premeditation, it is
immaterial that defendant was in a passion or excited when the design
was carried into effect.’” State v. Misenheimer, 304 N.C. 108, 113-14,
282 S.E.2d 791, 795 (1981) (quoting State v. Faust, 254 N.C. 101, 108, 118
S.E.2d 769, 773, cert. denied, 368 U.S. 851, 7 L. Ed. 2d 49 (1961)).

In the present case, the State offered evidence, through defendant’s
own statement, that he formed the intent to kill Mrs. Locklear, and
contemplated whether he would be caught, before he began the
attack. This evidence is sufficient to demonstrate that defendant
formed the intent to kill in a cool state of blood. See Hood, 332 N.C.
at 622, 422 S.E.2d at 685 (holding that there was no error in denying
defendant’s motion to dismiss when evidence showed that victim did
not provoke defendant and defendant had ample time to deliberate
the killing).

As for defendant’s contention that he was incapable, as a matter
of law, of forming the specific intent to kill Mrs. Locklear due to his
alcohol and crack cocaine induced intoxication, our Supreme Court,
in considering an argument similar to that advanced by defendant,
has stated:

[d]efendants have cited no case, and our research has revealed
none, in which any court has dismissed a charge of murder in the
first degree on the ground that all the evidence tended to show a
degree of intoxication which negated the possibility of premedi-
tation and deliberation as a matter of law. On the contrary, when
a defendant has committed an overt lethal act, the decision has
been that whether his ‘intoxication (was) so gross as to preclude
a capacity intentionally to kill is normally a fact issue for the jury
to resolve.’ . . . ‘As a general rule, it is for the jury to determine
whether the mental condition of [the] accused was so far affected
by intoxication that he was unable to form a guilty intent, unless
the evidence is not sufficient to warrant the submission of the
question to the jury.’

State v. Hamby, 276 N.C. 674, 679, 174 S.E.2d 385, 388 (1970) (citing
King v. State, 392 P.2d 310, 311 (Nev. 1964); 23A C.J.S. Criminal Law
§ 1131 (1961); State v. Marsh, 234 N.C. 101, 66 S.E.2d 684 (1951);
State v. Hammonds, 216 N.C. 167, 3 S.E.2d 439 (1939)), death sen-
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tence vacated, 408 U.S. 937, 33 L. Ed. 2d 7564 (1972). Our research
reveals that the rule recited in Hamby is still good law. Although
there was evidence presented in the State’s case in chief that defendant
had consumed alcohol and cocaine prior to his vicious assault on
Mrs. Locklear, that evidence did not establish that his intoxication
was such as to negate the possibility of premeditation and deliberation
as a matter of law. Contrary to defendant’s assertion, evidence that
his drug dealer believed he was too impaired to drive does not show
he was incapable of forming the intent to kill. See State v. Bunn, 283
N.C. 444, 460, 196 S.E.2d 777, 788 (1973) (recognizing that one may be
sufficiently intoxicated to be guilty of driving while impaired “and yet
be quite capable of forming and carrying out a specific intent to
kill.”). Moreover, defendant’s conduct subsequent to the killing belies
his assertion of incapacitating intoxication. See State v. Hunt, 345
N.C. 720, 728, 483 S.E.2d 417, 422 (1997) (dismissing defendant’s
argument that he was too intoxicated to form the specific intent to kill
when he acted rationally in disposing of the victim’s body and cleaning
himself and the scene, and, in a later statement to police, he was able
to recall how he had stabbed the victim and disposed of the body).

ii.

Because we hold that there was sufficient evidence to overcome
defendant’s motion to dismiss the charge of first degree murder based
on premeditation and deliberation, we need not address his argument
regarding the alternate theory of felony murder. See State v. Britt, 132
N.C. App. 173, 178, 510 S.E.2d 683, 687 (“We need not reach defendant’s
argument regarding the felony murder rule, because defendant’s con-
viction predicated on the theory of murder with premeditation and
deliberation was without error.”), disc. review denied, 350 N.C. 838,
538 S.E.2d 571 (1999).

B.

[2] Defendant next contends the trial court erred in denying his motion
to dismiss the charge of robbery with a dangerous weapon. Defendant
contends first that the State failed to present sufficient evidence that
the theft and the use of force were part of a continuous transaction, and
second that there was a lack of corroborating evidence to support the
submission of the robbery charge based on the corpus delicti rule.

Robbery with a dangerous weapon, a statutory crime pursuant to
N.C. Gen. Stat. 14-87 (2009), is defined as: “(1) the unlawful taking or
an attempt to take personal property from the person or in the pres-
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ence of another (2) by use or threatened use of a firearm or other dan-
gerous weapon (3) whereby the life of a person is endangered or
threatened.” State v. Small, 328 N.C. 175, 181, 400 S.E.2d 413, 416
(1991) (citing State v. Beaty, 306 N.C. 491, 496, 293 S.E.2d 760, 764
(1982)). “The gist of the offense is not the taking but the taking by
force or putting in fear.” Powell, 299 N.C. at 102, 261 S.E.2d at 119 (citing
State v. Swaney, 277 N.C. 602, 611, 178 S.E.2d 399, 405, appeal dis-
missed, cert. denied, 402 U.S. 1006, 29 L. Ed. 2d 428 (1971)).
“Furthermore, it is immaterial whether the intent was formed before
or after force was used upon the victim, provided that the theft and
force are aspects of a single transaction.” State v. Faison, 330 N.C.
347, 359, 411 S.E.2d 143, 150 (1991).

Defendant relies on Powell and State v. McLemore, 343 N.C. 240,
470 S.E.2d 2 (1996), to support his contention that there was insufficient
evidence that the theft and the use of force were part of a continuous
transaction. In Powell, the defendant was found guilty of first degree
murder, first degree rape, and robbery with a dangerous weapon.
Powell, 299 N.C. at 96, 261 S.E.2d at 115. Our Supreme Court held that
the trial court erred in submitting the robbery charge to the jury when
the “arrangement of the victim’s body and the physical evidence indicate
she was murdered during an act of rape,” and the evidence showed that
defendant stole her television and vehicle as an afterthought. Id. at 102,
261 S.E.2d at 119. The Court therefore reversed Powell’s conviction for
robbery with a dangerous weapon. Id. In McLemore, the defendant was
convicted of, among other things, first degree murder and robbery
with a dangerous weapon. McLemore, 343 N.C. at 243-44, 470 S.E.2d at
3-4. Our Supreme Court held that the trial court erred in denying
McLemore’s motion to dismiss the charge of armed robbery when the
evidence “was insufficient to show that the defendant used a weapon to
force the victim to give him her car.” Id. at 244, 470 S.E.2d at 4. Rather,
the evidence showed that “the defendant had permission to use the car
and had often done so in the past[.]” Id. at 245, 470 S.E.2d at 4. The
Court concluded that there was “no evidence that the taking of the
Cadillac was part of a single continuous transaction that involved the
use of a firearm.” Id.

Citing those cases, defendant contends the evidence in the present
case does not show a series of events constituting one continuous trans-
action. Defendant maintains, instead, that there were “three separate,
horrible, isolated crimes explainable only by cocaine and alcohol.” In
any event, he asserts the rape constitutes a break in the chain of events
leading from what he describes, without explanation, as the “initial
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felony”, to the act causing death. He attempts to analogize this case to
Powell, and asserts that “[t]his appeal is the same as McLemore.”

Unlike McLemore, however, there is no evidence in the present
case that defendant had his grandmother’s permission to take the
money from her wallet. While he stated in his confession that he
knew his grandmother would have given him money if he had asked
her for it, that is a very different thing from having permission to take
the money without asking. And, unlike Powell, there is evidence here
that defendant formed the intent to rob his grandmother before he
began his attack. Indeed, defendant told the officers that “I didn’t
want to ask Grandmother for the money because she would have
known it was for dope.”

Having formed this intent, defendant attacked his grandmother
with a piece of wood and a cooking pot, before strangling her with an
electrical cord and taping her mouth. He then found her wallet and
took her money. This evidence is sufficient to show the theft and the
use of force were part of a continuous transaction. See State v.
Fields, 315 N.C. 191, 203, 337 S.E.2d 518, 525 (1985) (holding there
was sufficient evidence of continuous transaction where defendant
took shotgun from the body of fallen victim he had shot); State v.
Stitt, — N.C. App. —, ——, 689 S.E.2d 539, 552 (2009) (holding there
was sufficient evidence of continuous transaction when defendant
killed the victims and then took their property, “not as a mere after-
thought, but with the intent of utilizing the vehicle and cellular tele-
phones, and selling other personal property”), disc. review denied,
364 N.C. 246, — S.E.2d — (2010).

Furthermore, to accept defendant’s contention that rape constituted
a break in the chain of events sufficient to interrupt an otherwise
continuous transaction would compel the perverse result that one
could insulate a theft from the force by which it was accomplished by
means of committing the additional atrocity of rape. Our Supreme
Court has rejected an analogous argument where a defendant
contended that the killing of a robbery victim should preclude con-
viction for armed robbery where the property was taken after the
fatal wound was inflicted based upon the proposition that a corpse is
incapable of possessing property. See Fields, 315 N.C. at 201-02, 337
S.E.2d at 524-25. We decline to allow a defendant to use one heinous
crime to shield himself from criminal liability for another.

Defendant also argues that the State failed to present sufficient
evidence from which the jury could reasonably conclude that he com-
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mitted robbery with a dangerous weapon because the only evidence
of that crime was provided by his confession to the officers. Under
the corpus delicti rule, the State may not rely solely on the extraju-
dicial confession of a defendant, but must produce substantial
independent corroborative evidence that supports the facts underly-
ing the confession. State v. Parker, 315 N.C. 222, 236, 337 S.E.2d 487,
495 (1985). Defendant argues that the State failed to produce sub-
stantial independent corroborative evidence to show that the crime
of armed robbery actually occurred.

In Parker, the defendant was convicted of two counts of first
degree murder and two counts of armed robbery. Id. at 224, 337
S.E.2d at 488. On appeal, he argued “there was no evidence of the corpus
delicti of that armed robbery.” Id. at 227, 337 S.E.2d at 490. Our
Supreme Court adopted the rule that

in non-capital cases . . . when the State relies upon the defendant’s
confession to obtain a conviction, it is no longer necessary that
there be independent proof tending to establish the corpus delicti
of the crime charged if the accused’s confession is supported by
substantial independent evidence tending to establish its trust-
worthiness, including facts that tend to show the defendant had
the opportunity to commit the crime.

Id. at 236, 337 S.E.2d at 495. The Court proceeded to apply the rule,
noting that “[t]he corpus delicti of the murders was proven by evi-
dence independent of the defendant’s confession.” Id. When evaluating
the corpus delicti of the armed robbery in Parker, the Court held:

that under the particular facts presented in this case, where the
defendant was charged with multiple crimes; the corpus delicti
as to the more serious offenses was established independently of
the defendant’s confession; an element of the crime, use of a
deadly weapon, was also established by independent evidence;
and the State’s evidence closely paralleled the defendant’s state-
ments as to the manner in which he committed the offenses,
there was sufficient corroborative evidence to bolster the truth-
fulness of the defendant’s confession and to sustain a conviction
as to the . . . armed robbery even though there was no indepen-
dent evidence tending to prove the corpus delicti of that crime.

Id. at 238-39, 337 S.E.2d at 496-97.

Defendant does not contest the sufficiency of the State’s evidence
to corroborate his confession as to the murder of Mrs. Locklear;
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indeed, in all relevant particulars, the State’s evidence supports the
sequence of events as narrated by defendant. The same evidence cor-
roborates the defendant’s confession with respect to the elements of
robbery with a dangerous weapon. Defendant stated that he struck
Mrs. Locklear multiple times on the head with a piece of wood and a
pot; those items were recovered from the scene of the crime and the
medical examiner opined that Mrs. Locklear died as a result of multi-
ple blows to the head. Defendant stated that he strangled his grand-
mother with an electrical cord; the medical examiner testified that
her body exhibited evidence of ligature strangulation and deputies
testified that the cord was found with the victim’s body. Defendant
described to the officers how he cleaned with Clorox and wrapped
the victim’s body in a blue tarp; the State’s evidence showed that her
body was found wrapped in a blue tarp and had a strong odor of
Clorox. Finally, defendant’s own witness testified that defendant used
cash to purchase cocaine on the night of the homicide, corroborating
defendant’s confession that he had taken Mrs. Locklear’s cash from
her wallet. Thus, the elements of the use of force by a dangerous
weapon endangering the victims’s life were established by independent
evidence corroborating defendant’s confession.

On the basis of Parker, we hold that this evidence was sufficiently
corroborative to bolster the trustworthiness of the defendant’s con-
fession and to sustain his conviction of armed robbery. See State v.
Ash, 193 N.C. App. 569, 575, 668 S.E.2d 65, 70 (2008) (holding that
defendant’s confession to homicide and robbery was corroborated by
ballistics evidence recovered from the scene of the killing, and evi-
dence “that defendant hid in hotel rooms, which were paid with cash
and reserved in his mother’s name.”), disc. review denied, 363 N.C.
130, 673 S.E.2d 363 (2009).

C.

[3] On similar grounds, defendant contends the trial court erred in
denying his motion to dismiss the charge of first degree rape and the
lesser included offense of second degree rape because the State failed
to satisfy the corpus delicti rule by offering sufficient independent evi-
dence to corroborate defendant’s statement that he “had sex with [the
victim] . . . [and] shot off in her” so as to establish the necessary
element of penetration.

One of the elements of rape is the penetration, however slight, of
the sexual organ of the female by the sexual organ of the male. State v.
Johnson, 317 N.C. 417, 433-35, 347 S.E.2d 7, 17-18 (1986) (construing
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N.C. Gen. Stat. § 14-27.2, defining first degree rape), superseded by
statute on other grounds as stated by State v. Moore, 335 N.C. 567, 594,
440 S.E.2d 797, 812-13, cert. denied, 513 U.S. 898, 130 L. Ed. 2d 174 (1994).

Our State Supreme Court in State v. Johnson, 317 N.C. 343, 346
S.E.2d 596 (1986), addressed a similar appeal where a defendant argued
that the trial court erred in refusing to dismiss the charge of rape
because the State failed to establish the corpus delicti of the crime. Id.
at 372, 346 S.E.2d at 612. Our Supreme Court disagreed:

With regard to the first-degree rape charge, in addition to the stab
wounds there was a bruise on the victim’s face and bite marks
over her left breast and thigh. The pattern of bloodstains in the
car suggest that she was dragged out of it. Her clothes were found
pulled and torn in a fashion which left her body exposed from her
neck to her ankles. The small amount of semen found in her
vagina was consistent with defendant’s statement that he pene-
trated [the victim] but did not complete ejaculation. The fact that
defendant possessed a knife with traces of blood on it which
could have produced the stab wounds corroborates his admission
that the knife was the one he used to stab [the victim]. We hold
that there was sufficient extrinsic evidence admitted at trial to
support the jury’s findings that the . . . rape occurred in the
instant case.

Id. at 373-74, 346 S.E.2d at 613.

In the present case, the State’s evidence showed that the victim’s
body was found partially nude. An autopsy revealed a small tear at
the base of the opening of her vagina and areas of bruising and scrap-
ing on the surface of the skin inside her vagina. Examination of the
rape kit samples from the victim’s vagina and rectum showed the
presence of spermatazoa. A forensic analysis showed that defendant
could not be excluded as a contributor of the weaker DNA profile
from the sperm fraction of the vaginal swabs taken from the victim.
As in Johnson, this is substantial independent evidence tending to
establish the trustworthiness of defendant’s statement that he had
sex with his grandmother and “shot off in her,” satisfying the element
of penetration.

Based on the foregoing, we hold that the trial court did not err in
denying defendant’s motions to dismiss each of the charges against
him at the close of all of the evidence.
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IL.

[4] Defendant also contends the trial court erred in permitting Dr. Butts
to testify, describe the autopsy and its findings, and give his opinion as
to the cause of death. Defendant argues that Dr. Trobbiana, rather than
Dr. Butts, personally performed the autopsy, and, therefore Dr. Butts’
testimony was inadmissible hearsay and deprived him of his right to
confrontation under the State and Federal Constitutions. The State
responds that defendant has not preserved his challenge to Dr. Butts’
testimony.

Hearsay is defined by statute as “a statement, other than one
made by the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” N.C. Gen. Stat. § 8C-1,
Rule 801(c) (2009). The Sixth Amendment to the United States
Constitution provides in part that “[ijn all criminal prosecutions the
accused shall enjoy the right . . . to be confronted with the witnesses
against him.” U.S. Const. amend. VI. “The Confrontation Clause of the
Sixth Amendment bars admission of testimonial evidence unless the
declarant is unavailable to testify and the accused has had a prior
opportunity to cross-examine the declarant.” State v. Locklear, 363 N.C.
438, 452, 681 S.E.2d 293, 304 (citing Crawford v. Washington, 541 U.S.
36, 68, 158 L. Ed. 2d 177,203 (2004); State v. Lewis, 361 N.C. 541, 545, 648
S.E.2d 824, 827 (2007)), clarification denied, 363 N.C. 660, 684 S.E.2d
439 (2009). In Locklear, our Supreme Court held that the trial court vio-
lated the defendant’s rights in admitting “forensic analyses performed
by a forensic pathologist and a forensic dentist who did not testify.” Id.
at 452, 681 S.E.2d at 305.

We need not determine whether defendant has properly pre-
served his constitutional objection because, even assuming arguendo
that he has, his argument still fails.

As defendant acknowledges, Dr. Butts testified that he partici-
pated in the autopsy examination. He testified as follows:

Q: Dr. Butts, did you participate in an autopsy examination on
November the 8th of 2005 of the body of Shirley Blue Locklear?

A: Yes, sir.
Q: Who else participated in that autopsy examination?

A: Well, there were two other individuals, one was an assistant
working in the office, Mr. Garrity, and the third person was Dr.
Trobbiani who was our forensic pathology fellow at that time.
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Dr. Butts’ participation in the autopsy is furthered evidenced by
the fact that he, along with Dr. Trobbiani, signed the autopsy report.
It is evident from his testimony that Dr. Butts was testifying as to his
own observations and providing information rationally based on his
own perceptions. Indeed, defendant points us to no portion of Dr.
Butts’ testimony in which he sought to testify as to the declarations
or findings of anyone other than himself. See Crawford, 541 U.S. at 59
n.9, 158 L. Ed. 2d at 197-98 n.9 (2004) (“The [Confrontation] Clause
does not bar admission of a statement so long as the declarant is pres-
ent at trial to defend or explain it.”). Thus, we hold the trial court did
not err in permitting Dr. Butts to testify as to the autopsy findings.

I1I.

[5] Defendant’s remaining arguments are directed at the sufficiency of
the bills of indictment for first degree murder and first degree rape. He
contends both indictments, commonly referred to as “short-form indict-
ments,” violated his rights under the State and Federal constitutions
since they failed to allege all of the elements of those offenses. As he
readily acknowledges, the issue of the sufficiency of these short-form
indictments has been repeatedly decided against him. See State v. Allen,
360 N.C. 297, 316-17, 626 S.E.2d 271, 286 (short-form indictment for first
degree murder), cert. denied, 549 U.S. 867, 166 L. Ed. 2d 116 (2006);
State v. Wallace, 3561 N.C. 481, 508, 528 S.E.2d 326, 343 (short-form
indictment for first degree murder, first degree rape and first degree
sexual offense) cert. denied, 531 U.S. 1018, 148 L. Ed. 2d 498 (2000),
reh’g denied, 531 U.S. 1120, 148 L. Ed. 2d 784 (2001). Insofar as defendant
requests this Court to “re-examine this issue and its prior adverse
rulings,” we remind defendant that we are bound by the precedent of the
North Carolina Supreme Court. State v. Gillis, 1568 N.C. App. 48, 53, 580
S.E.2d 32, 36, disc. review denied, 357 N.C. 508, 587 S.E.2d 887 (2003).

No error.

Judges HUNTER and CALABRIA concur.
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IN THE MATTER OF REGISTRATION OF A[N] OHIO JUDGMENT: MICHAEL J.
GARDNER, PLAINTIFF V. BRUCE TALLMADGE, pBA TALLMADGE HOLDING CO.,
LLC, DEFENDANT

No. COA10-125
(Filed 5 October 2010)

Judgments— foreign judgments—enforcement—subject matter
jurisdiction
The trial court erred in enforcing an Ohio judgment rendered
in accordance with the terms of a demand cognovit promissory
note (note) because the Ohio court did not have subject matter
jurisdiction to enter the judgment. The statutory requirement that
the warning language in the note appear in such type size or dis-
tinctive marking that it appear more conspicuously than anything
else on the document was not met.

Appeal by Defendant from order entered 26 October 2009 by
Judge L. Todd Burke in Rockingham County Superior Court. Heard in
the Court of Appeals 9 June 2010.

Gerald S. Schafer for Plaintiff-Appellee.
Robertson, Medlin & Blocker, PLLC, by John F. Bloss, for
Defendant-Appellant.
STEPHENS, Judge.
1. Procedural History and Factual Background
A. Cognovit Note

Defendant Bruce Tallmadge, dba Tallmadge Holding Co., LLC.,
executed a demand cognovit promissory note (“Note”) dated 25
March 2004 to Plaintiff Michael J. Gardner which, reproduced here,2
reads as follows:

DEMAND COGNOVIT PROMISSORY NOTE
$200,000.00 Findlay, Ohio

1. Although the caption of the order appealed from states the case number as 09
CVD 842, a consent order was entered transferring the action from district court to supe-
rior court. Accordingly, the case number should have changed to 09 CVS 842. Defendant-
Appellant acknowledged this in his Notice of Appeal which states that the appeal is from
order entered in case number 09 CVS 842.

2. A copy of the actual Note is attached as an appendix to this opinion.
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Maturity Date: Upon Demand Date of Note:
March 25th, 2004

FOR VALUE RECEIVED, the undersigned, Tallmadge Holding
Co., LLC., a North Carolina Limited Liability Company and Bruce
Tallmadge (referred to in this Note as the “Borrowers”), promise to
pay to the order of Michael J. Gardener (referred to in this Note as
“Lender”) at 2151 Industrial Drive, Findlay, Ohio 45840, or at such
other place as Lender may designate in writing from to time, in legal
tender of the United States, the principal sum of Two Hundred
Thousand Dollars ($200,000.00), together with interest on the unpaid
principal balance thereof from the date of this Note at the rate and
payable in the manner hereinafter provided.

RATE OF INTEREST AND MANNER OF PAYMENT

Interest on the principal balance of this Note from time to time
outstanding shall be charged and owing at an annual rate of Three
Hundred Thirty-seven and one-half per cent (337.5%) per annum.
Interest in the amount of $56,250.00 shall be payable monthly in
arrears on the first day of each calendar month, commencing June 1
(BJT), 2004 and continuing on the first day of each month thereafter.

Principal shall be due and payable upon demand; provided how-
ever, notwithstanding any other provision in this Note, the unpaid
principal balance and all accrued and unpaid interest shall be due and
payable on or before April 1, 2005.

PREPAYMENT

This Note may be prepaid in whole or in part without payment of
any prepayment premium.

SECURITY
This Note is Unsecured.
DEFAULT

The entire unpaid principal balance of this Note and all accrued
and accruing interest thereon shall become immediately due and
payable by Borrowers to Lender without notice at the option of Lender
upon any default in the payment of any amount when due under this
Note. In addition, Borrowers shall pay Lender’s costs and attorney fees
incurred in collecting or enforcing payment, whether suit be brought or
not. Any failure of Lender to exercise such option to accelerate shall
not constitute a waiver of
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the right to exercise such option to accelerate at any future time.

Acceptance by Lender of any payment in an amount less than the
amount due shall be deemed an acceptance on account only, and the
failure to pay the entire amount then due shall be and continue to be
an event of default. At any time thereafter and until the entire amount
then due has been paid, Lender shall be entitled to exercise all rights
conferred upon it in this Note upon the occurrence of a default.

WAIVER

Borrowers, for themselves and their respective heirs, successors
and assigns, expressly waive presentment, demand, protest, notice of
dishonor, notice of nonpayment, notice of acceleration, notice of
maturity, and presentment for the purpose of accelerating maturity.

JOINT AND SEVERAL OBLIGATION OF BORROWERS

This Note shall be the joint and several obligation of Tallmadge
Holding Co., LLC, a North Carolina Limited Liability Company, and
Bruce Tallmadge, and of all sureties, guarantors and endorsers, and
shall be binding upon them and their respective heirs, administrators,
executors, successors and assigns.

CONFESSION OF JUDGMENT

Borrowers do each hereby authorize any attorney at law to
appear for Borrowers (or either one of the Borrowers) in an action on
this Note at any time after the same becomes due, as herein provided,
whether by acceleration or otherwise, in any Court of record in or of
the State of Ohio or in any other state or territory of the United
States, and to waive the issuing and service of process against
Borrowers (or either one of the Borrowers), to admit the maturity of
this Note by acceleration or otherwise, and to confess judgment in
favor of the legal holder of this Note against Borrowers (or either one
of the Borrowers) for the amount then due, with interest, late
charge(s) and default interest all at the rate(s) herein mentioned, and
attorney fees and costs of suit, and to waive and release all errors in
said proceedings and judgment and all right to appeal from the judg-
ment rendered.

GOVERNING LAW SUCCESSORS AND
ASSIGNS AND MISCELLANEOUS
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This Note is made in the State of Ohio and shall be governed and
construed in accordance with its laws. If any provision(s) of this Note
are in conflict with any statute or applicable rule of law, or are other-
wise unenforceable for any reason whatsoever, such provision(s)
shall be deemed null and void to the extent of such conflict or unen-
forceability but shall be deemed separate from and shall not invali-
date any other

DEMAND COGNOVIT PROMISSORY NOTE = PAGE 3

provision of this Note. The rights and remedies provided to Lender in
this Note are cumulative and the use of any one right or remedy shall
not preclude or waive its ability to use any or all other rights and
remedies Lender may have at law or in equity. In this Note, the singu-
lar and plural are interchangeable and words of gender shall include
all genders. This Note shall, in accordance with its terms, be binding
upon Borrowers, and their respective heirs, administrators, execu-
tors and assigns. Tallmadge Holding Co., LLC represents that the exe-
cution of this Note has been authorized by the governing documents
of said limited liability company. The paragraph headings provided in
this Note are for convenience only.

IN WITNESS WHEREOF, Borrowers, Tallmadge Holding Co.,
LLC, a North Carolina Limited Liability Company, and Bruce
Tallmadge, have executed and delivered this Note to Lender on the
___ day of March, 2004.

TALLMADGE HOLDING CO., LLC
A North Carolina Limited Liability Co.

By: [Signed Bruce Tallmadge]
Bruce Tallmadge
Its Managing Member

Signed Bruce Tallmadge]
Bruce Tallmadge, individually

“Borrowers”

WARNING - BY SIGNING THIS PAPER YOU GIVE UP YOUR RIGHT
TO NOTICE AND COURT TRIAL. IF YOU DO NOT PAY ON TIME, A
COURT JUDGMENT MAY BE TAKEN AGAINST YOU WITHOUT
YOUR PRIOR KNOWLEDGE AND THE POWERS OF THE COURT
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CAN BE USED TO COLLECT FROM YOU REGARDLESS OF ANY
CLAIMS YOU MAY HAVE AGAINST THE CREDITOR WHETHER FOR
RETURNED GOODS, FAULTY GOODS, FAILURE ON HIS PART TO
COMPLY WITH THE AGREEMENT, OR ANY OTHER CAUSE.

B. The Ohio Judgment

On 14 January 2009, Plaintiff filed a verified complaint in the
common pleas court of Hancock County, Ohio (“Ohio court”) alleging
that the Note was in default on 8 December 2008 when Defendant
failed to pay the amount owed. Also on 14 January 2009, Steven M.
Powell, an attorney designated by Plaintiff, filed an answer on behalf
of Defendant. The answer purported to waive the issuance and ser-
vice of process, confess judgment in favor of Plaintiff, and waive
Defendant’s right to appeal.

By judgment entered 26 January 2009, the Ohio court awarded
Plaintiff, in accordance with the Note’s terms,

the principal sum of Two Hundred Thousand Dollars
($200,000.00), with interest and late fees accrued from April 1,
2005 to December 31, 2008, owing on the principal amount at the
rate of 337.56% per annum, together with interest from and after
December 31, 2008 together with reasonable attorney’s fees in
accordance with the terms of said Promissory Note; for Court
costs and expenses incurred herein; and for such other and further
relief as this Court deems just and equitable.[3]

C. The North Carolina Order

On 13 April 2009, Plaintiff filed a notice of filing of foreign judg-
ment in Rockingham County District Court. On 4 May 2009, Defendant
filed a motion for relief from and notice of defense to foreign judgment
and a motion to transfer the matter to superior court. On 22 June 2009,
Judge Edwin G. Wilson, Jr. entered a consent order transferring the
action to superior court.

On 26 October 2009, Judge Burke entered an order recognizing
and giving full faith and credit to the Ohio judgment, denying Defendant
relief from such foreign judgment, and denying Defendant’s request for
written findings of fact under Rule 52 of the North Carolina Rules of
Civil Procedure. From the order of Judge Burke, Defendant appeals.

3. Based on this Court’s calculations, with interest accruing at a rate of $56,250.00
per month from 1 April 2005 to 31 December 2008 plus $200,000.00 in principal, the Ohio
court awarded Plaintiff approximately $2,675,000.00. Additionally, the trial court awarded
Plaintiff interest from and after December 31, 2008 and reasonable attorney’s fees.
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II. Discussion

On appeal, Defendant argues that the trial court erred in enforcing
the Ohio judgment because: (1) the Ohio court did not have personal
jurisdiction, (2) the Ohio court did not have subject matter jurisdiction,
(3) Defendant did not receive notice in time to properly defend him-
self, (4) charging an interest rate of 337.50% is penal in nature, and (5)
charging an interest rate of 337.50% is against Ohio and North Carolina
public policy.

Because we conclude that the Ohio court did not have subject
matter jurisdiction, the trial court’s order denying Defendant relief
from foreign judgment is reversed. In light of this holding, we need
not address Defendant’s remaining assignments of error.

A. North Carolina Law on
the Enforcement of Foreign Judgments

The Constitution’s full faith and credit clause requires states to
recognize and enforce valid judgments rendered in sister states. U.S.
Const. art. IV, § 1. The Uniform Enforcement of Foreign Judgments
Act (“the Act”) governs the enforcement of foreign judgments that
are entitled to full faith and credit in North Carolina. N.C. Gen. Stat.
§§ 1C-1701 et seq. (2009). The Act requires that the judgment creditor
file with the clerk of superior court a “copy of [the] foreign judgment
authenticated in accordance with an act of Congress or the statutes
of this State[.]” N.C. Gen. Stat. § 1C-1703(a). After filing a properly
authenticated copy of the foreign judgment, the judgment creditor
must then give notice of the filing to the judgment debtor. N.C. Gen.
Stat. § 1C-1704(a). If the judgment debtor takes no action within
thirty days of receipt of the notice to delay enforcement of the judgment,
“the judgment will be enforced in this State in the same manner as
any judgment of this State.” N.C. Gen. Stat. § 1C-1704(b). To delay
enforcement of the judgment, the judgment debtor may “file a motion
for relief from, or notice of defense to,” the judgment on grounds as
permitted in the Act. N.C. Gen. Stat. § 1C-1705(a).

Upon the filing of such a motion, enforcement of the judgment is
stayed until the judgment creditor “move[s] for enforcement of the
foreign judgment.” N.C. Gen. Stat. § 1C-1705(b). If a motion for
enforcement is filed, a hearing will be held and the trial court will
determine if the “foreign judgment is entitled to full faith and credit.”
Id. The burden of proof on the issue of full faith and credit is on the
judgment creditor, and the hearing will be conducted in accordance
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with the Rules of Civil Procedure. Id. The introduction into evidence
of a copy of the foreign judgment, authenticated pursuant to Rule 44
of the Rules of Civil Procedure, establishes a presumption that the
judgment is entitled to full faith and credit. Thomas v. Frosty Morn
Meats, Inc., 266 N.C. 523, 526, 146 S.E.2d 397, 400 (1966); Thrasher v.
Thrasher, 4 N.C. App. 534, 540, 167 S.E.2d 549, 553 (1969). The judgment
debtor can rebut this presumption upon a showing that the rendering
court did not have subject matter jurisdiction or did not have juris-
diction over the parties, that the judgment was obtained by fraud or
collusion, that the defendant did not have notice of the proceedings,
or that the claim on which the judgment is based is contrary to the
public policies of North Carolina. N.C. Gen. Stat. § 1C-1708 (2009);
Morris v. Jones, 329 U.S. 545, 550-51, 91 L. Ed. 488, 495-96 (1947);
White v. Graham, 72 N.C. App. 436, 440, 325 S.E.2d 497, 500 (1985);
Webster v. Webster, 75 N.C. App. 621, 623, 331 S.E.2d 276, 278, disc.
rev. denied, 315 N.C. 190, 337 S.E.2d 864 (1985).

B. Cognovit Agreements

“The cognovit is the ancient legal device by which the debtor con-
sents in advance to the holder’s obtaining a judgment without notice or
hearing, and possibly even with the appearance, on the debtor’s behalf,
of an attorney designated by the holder.” D.H. Overmyer Co. v. Frick
Co., 405 U.S. 174, 176, 31 L. Ed. 2d 124, 128 (1972). “[T]he purpose of
the cognovit is ‘to permit the note holder to obtain judgment without a
trial of possible defenses which the signers of the notes might assert.””
Id. at 177, 31 L. Ed. 2d at 129 (quoting Hadden v. Rumsey Products,
Inc., 196 F.2d 92, 96 (2d. Cir. 1952) (applying Ohio law)).

Enforcement of the cognovit varies among states. Id. “In Ohio the
cognovit has long been recognized by both statute and court deci-
sion.” Id. at 178, 31 L. Ed. 2d at 129; see Ohio Code Rev. Ann.
§ 2323.13 (2009). Ohio courts, however, “give the instrument a strict
and limited construction.” Id. at 178, 31 L. Ed. 2d at 130 (citing
Peoples Banking Co. v. Brumfield Hay & Grain Co., 179 N.E.2d 53,
55 (Ohio 1961)).

C. Subject Matter Jurisdiction

“Because a judgment from a rendering court is only entitled to
the same credit, validity and effect in a sister state as it had in the
state where it was pronounced, the . .. rendering court must . . . have
had subject matter jurisdiction—the power to pass on the merits of the
case—Dbefore full faith and credit will be granted.” Boyles v. Boyles, 308
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N.C. 488, 490-91, 302 S.E.2d 790, 793 (1983) (citations and quotation
marks omitted). Thus, a judgment from another state rendered by a
court without jurisdiction will not be recognized or enforced in North
Carolina. Id.

“[A] judgment is entitled to full faith and credit—even as to ques-
tions of jurisdiction—when the second court’s inquiry discloses that
those questions have been fully and fairly litigated and finally decided
in the court which rendered the original judgment.” Underwriters
Nat’l Assurance Co. v. N.C. Life & Accident & Health Ins. Guaranty
Ass’n, 455 U.S. 691, 706, 71 L. Ed. 2d 558, 571-72 (1982), rev’g 48 N.C.
App. 508, 269 S.E.2d 688, cert. denied and appeal dismissed, 301 N.C.
527, 273 S.E.2d 453 (1980) (citation and quotation marks omitted).
However, “if a litigant has no notice of a court proceeding, a fortiori,
the litigant could not ‘fully and fairly litigate’ any issue in the case.”
Boyles, 308 N.C. at 492, 302 S.E.2d at 793. Where the subject matter
jurisdiction of the court which rendered the judgment has not been
fully and fairly litigated, the second court’s inquiry into the court’s
subject matter jurisdiction is controlled by “the statutes and deci-
sions of the courts in the state in which the judgment was ren-
dered[.]” Id. at 494, 302 S.E.2d at 795 (citation and quotation marks
omitted).

It is undisputed in this case that Defendant received no notice of
the court proceeding in Ohio which resulted in the judgment against
him. Accordingly, we will examine relevant Ohio statutes and judicial
decisions to determine whether the Ohio court had subject matter
jurisdiction to enter the judgment at issue.

Pursuant to Ohio Rev. Code Ann. § 2323.13,

[a] warrant of attorney to confess judgment contained in any
promissory note, bond, security agreement, lease, contract, or
other evidence of indebtedness executed on or after January 1,
1974, is invalid and the courts are without authority to render a
judgment based upon such a warrant unless there appears on the
instrument evidencing the indebtedness, directly above or below
the space or spaces provided for the signatures of the makers, or
other person authorizing the confession, in such type size or dis-
tinctive marking that it appears more clearly and conspicu-
ously than anything else on the document:

“Warning—By signing this paper you give up your right to notice
and court trial. If you do not pay on time a court judgment may
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be taken against you without your prior knowledge and the pow-
ers of a court can be used to collect from you regardless of any
claims you may have against the creditor whether for returned
goods, faulty goods, failure on his part to comply with the agree-
ment, or any other cause.”

Ohio Rev. Code Ann. § 2323.13(D) (emphasis added). “[A] warrant of
attorney is legally insufficient unless it meets the specific objective
criteria that the legislature chose to spell out in this statute.” First
Knox Nat’'l Bank v. Patricia Hoffman-Wyatt, Inc., No. 92-CA-09,
1992 Ohio App. LEXIS 5536, at *2 (Ohio Ct. App. Oct. 22, 1992).4

In Gunton Corp. v. Thomas G. Banks, No. 01AP-988, 2002 Ohio
2873, 2002 Ohio App. LEXIS 2806 (Ohio Ct. App. June 6, 2002),> the
appellate court examined two cognovit notes to determine whether
the required warning language appeared “ ‘in such type size or dis-
tinctive marking that it appears more clearly and conspicuously than
anything else on the document.’ ” Id. at P11, 2002 Ohio App. LEXIS at *9
(quoting Ohio Rev. Code Ann. § 2323.13(D)). In concluding that the
provisions of the note complied with the clear and conspicuous provision
of section 2313.13(D), the court stated: “The type face used in the
cognovit warning language in the two promissory notes is larger than
anything else on the note except the title, ‘PROMISSORY NOTE.
However, the warning is more conspicuous and clear because it is

4. Because First-Knox was decided before 1 May 2002 in the Fifth Appellate
District of Ohio, and because the Ohio Official Reports did not publish First-Knox, the
opinion is persuasive, but not binding, authority upon courts in Hancock County, which
is in the Third Appellate District, where the present case originated. See Watson v. Neff,
No. 08CA12, 2009 Ohio 2062, P16, 2009 Ohio App. LEXIS 1794, *7-8 (Ohio Ct. App. Apr. 29,
2009) (explaining that an unpublished Ohio opinion that was decided before 1 May 2002,
when the Ohio Supreme Court Rules For The Reporting of Opinions was modified, con-
stituted persuasive, but not binding, authority upon the courts in the judicial district in
which it was decided) (citing former S. Ct. Rep. Op. Rule 2(G)(1)-(2)).

5. Although the opinion in Gunton is not published in an official West report, its
publication in the Ohio Official Reports after 1 May 2002 allows it to be cited as legal
authority and weighted as deemed appropriate. See Ohio S. Ct. Rep. Op. Rule 4:

(A) Notwithstanding the prior versions of these rules, designations of, and dis-
tinctions between, “controlling” and “persuasive” opinions of the courts of
appeals based merely upon whether they have been published in the Ohio Official
Reports are abolished.

(B) All court of appeals opinions issued after the effective date of these rules[, 1
May 2002,] may be cited as legal authority and weighted as deemed appropriate
by the courts.

Ohio S. Ct. Rep. Op. Rule 4.
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printed in bold type.” Id. The appellate court thus concluded that the
trial court was not barred from enforcing the notes. Id.

Likewise, in Fogg v. Friesner, 562 N.E.2d 937 (Ohio Ct. App.
1988), the appellate court concluded that the warning language in the
appellee’s cognovit note complied with section 2323.13(D) because
“[t]he required warning appears in capital letters and is single spaced. It
is in a different form than the rest of the note and is clearly noticeable.”
Id. at 939.

On the other hand, the court in First-Knox concluded that the
warning language contained in the note at issue did not appear “ ‘more
clearly and conspicuously than anything else on the document[,]’”
1992 Ohio App. LEXIS 5536 at *2 (citation omitted), and, thus, failed
to “meet[] the specific objective criteria that the legislature chose to
spell out in this statute.” Id. In reaching this conclusion, the appellate

court explained:

The most prominent, conspicuous, and distinctive marking on
the note is the name of the bank located in the upper left-hand
corner of the note. Seven other topical headings are printed in
type that is equally as prominent as the confession of judgment.
Furthermore, the language “SUBJECT TO THE TERMS AND
PROVISIONS OF THE LOAN AGREEMENT DATED JANUARY 19,
1989” appears in the very middle of the note set off above and
below by triple-spaced margins. It too, appears more clearly and
conspicuously than the confession of judgment.

Id. at *2-3. Accordingly, the trial court’s judgment allowing the creditor
to enforce the cognovit note against the debtor was reversed.

In the present case, the warning language in the Note appears
directly below the space provided for Defendant’s signature, as man-
dated by Ohio Rev. Code Ann. § 2323.13(D). The warning language
appears in all-capital letters. However, the Note’s page headings and
the introductory phrases “FOR VALUE RECEIVED” and “IN WIT-
NESS WHEREOF” are also written in all-capital letters in the same
font size as the warning language and, thus, are equally conspicuous.
Furthermore, the most prominent, conspicuous, and distinctive
markings on the Note are the title and the eight subject headings
which not only appear in all-capital letters of the same font size as the
warning, but are underlined as well. Thus, the title and the subject
headings appear more clearly and conspicuously than the warning
language.



292 IN THE COURT OF APPEALS

IN RE GARDNER v. TALLMADGE
[207 N.C. App. 282 (2010)]

As in First-Knox, the warning language in the Note is not “in such
type size or distinctive marking that it appears more clearly and con-
spicuously than anything else on the document.” Ohio Rev. Code Ann.
§ 2323.13(D). Because Ohio courts only enforce cognovit agreements
that strictly comply with Ohio Rev. Code Ann. § 2323.13, and because
the warrant of attorney fails to meet the objective criteria of section
2323.13(D), the Ohio court was without subject matter jurisdiction to
enter the Ohio judgment. As a court of this state may not enforce a
judgment entered by a court of a foreign state that lacked subject
matter jurisdiction to enter the judgment, the trial court erred in
denying Defendant relief from the Ohio judgment.

Relying on Medina Supply Co., Inc. v. Corrado, 689 N.E.2d 600
(Ohio Ct. App. 1996), the dissent concludes that “[t]he cognovit warning
on the note in question was the most conspicuous portion of the doc-
ument, and complies with the Ohio statute.” In Medina, the note at
issue was one page in length and the warning language appeared in
all-capital letters directly above the space provided for defendant’s
signature. Defendant argued that the title of the note, “ ‘NOTE,” ” was
more conspicuous than the warning language because the title was
underlined as well as in all-capital letters. The court found defendant’s
argument “to be specious” because “a four-letter title is an inadequate
basis for comparison to a paragraph.” Id. at 851. The court reasoned
that “[t]he document itself is only one page long” and “the warning is
the only paragraph set off entirely in capital letters.” Id. Thus, the
court concluded that the “type, location, and proportion [of the] the
warning satisfies the law.” Id.

In this case, the warning language appears in all-capital letters
directly below the space provided for Defendant’s signature. As in
Medina, the placement of the warning language here complies with
Ohio Rev. Code Ann. § 2323.13(D) that the warning language appear
“directly above or below the space or spaces provided for the signa-
tures of the makers, or other person authorizing the confession.”
However, unlike a comparison between the four-letter title, “ ‘NOTE,” ”
and the warning paragraph which covered almost a third of the page
on the single-paged document at issue in Medina, in this case, the
Note spans three pages, and the page headings “DEMAND COG-
NOVIT PROMISSORY NOTE = PAGE 2” and “DEMAND COGNOVIT
PROMISSORY NOTE = PAGE 3” and the introductory phrases “FOR
VALUE RECEIVED” and “IN WITNESS WHEREOF” are also written
in all-capital letters in the same font size and type as the warning lan-
guage. Furthermore, the title and the eight subject headings, many of
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which contain multiple words and one of which spans two lines,
appear in all-capital letters of the same font size as the warning, are
set off above and below by double-spaced margins, and are under-
lined as well. As a result, the title and the subject headings appear
more clearly and conspicuously than the warning language. Thus,
unlike in Medina, and contrary to the dissent’s assertion that the
“only difference” between the Note here and the note in Medina is the
placement of the warning language, the statutory requirement that
the warning appear “in such type size or distinctive marking that it
appears more clearly and conspicuously than anything else on the
document” is not met in this case.

Accordingly, the order of the trial court is

REVERSED.

Judge HUNTER, JR. concurs.

Judge STEELMAN dissents with a separate opinion.
APPENDIX
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$200,000.00 Findlay, Chio

Maturity Date: Upon Demand Date of Note:
March 25th, 2004

FOR VALUE RECEIVED, the undersigned, Tallmadge Holding Co., LLC., a
North Carolina Limited Liability Company and Bruce Tallmadge (referred to in this Note as
the "Borrowers"), promise to pay to the order of Michael J. Gardner (referred tc In this
Note as "Lender”) at 2151 Industrial Drive, Findlay, Ohio 45840, or at such other place as
Lender may designate in writing from to time, in legal tender of the United States, the
principal sum of Two Hundred Thousand Dollars ($200,000.00), together with interest on
the unpald principal balance thereof from the date of this Note at the rate and payable in
the manner hersinafter provided.

RATE OF INTEREST AND MANNER OF PAYMENT

Interest on the principal balance of this Note from time to time outstanding
shall be charged and awing at an annual rate of Three Hundred Thirty-seven and one-half
per cent (337.5%) per annum. Interest in the amount of $56,250.00 shall be payable
monthly in arrears on the first day of each calendar menth, commencing June 1 (BJT),
2004 and confinuing on the first day of each month thereafter. E

Principal shall be due and payable upoh demand; provided however,
notwithstanding any other provision in this Note, the unpaid principal balance and all
acerued and unpaid interest shall be due and payable on or before April 1, 2005,

PREFPAYMENT

This Note may be prepaid in whole or in part without payment of any
prepayment premium

SECURITY

This Note is unsecured.

DEEAU T

The entira unpaid principal balance of this Nete and all accrued and
accruing interest therson shall become immediately due and payable by Borrowers to
Lender without notice at the option of Lender upon any default in the payment of any
amount when due under this Note. In addition, Borrowars shall pay Lender's casts and
attorney fees incurred in collecting or enforcing payment, whether suit be brought or not.
Any failure of Lender to exercise such option to accelerate shall not constitute a waiver of
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DEMAND COGNOVIT PROMISSORY NOTE = PAGE 2
the right to exercise such option to accelerate at any future time,

Acceptance by Lender of any payment in an amount less than the amount
due shall be deemed an acceptance on account only, and the failure to pay the entire
amount then due shall be and continue fo be an event of default. At any time thereafter
and until the entire amount then due has been paid, Lender shall be entitled to exercise
all rights conferred upon it in this Note upon the occurrence of a default.

WAINER

Borrowers, for themselves and their respective heirs, successors and
assigns, expressly waive presentment, demand, protest, notice of dishonor, notice of
nonpayment, notice of acceleration, notice of maturity, and presentment for the purpose
of accelerating maturity.

JOINT AND SEVERAI OBI IGATION OF BORROWERS
This Note shall be the joint and several obligation of Tallmadge Holding Co.,
LLC, a North Carolina Limited Liability Company, and Bruce Tallmadge, and of all

sureties, guarantors and endorsers, and shall be binding upon them and their respective
heirs, administrators, executors, successors and assigns.

CONFESSION OF JUDGMENT

Borrowers do each hereby authorize any attorney at law to appear for
Borrowers (or either one of the Borrowers) in an action on this Note at any time after the
same becomes due, as herein provided, whether by acceleration or otherwise, in any
Court of record in or of the State of Ohio or in any other state or territory of the United
States, and to waive the issuing and service of process against Borrowers (or either one
of the Borrowers}, to admit the maturity of this Note by acceleration or atherwise, and to
confess judgment in favor of the legal holder of this Note against Borrowers (ar either one
of the Borrowers) for the amount then due, with interest, late charge(s) and default
interest all at the rate(s) herein mentioned, and attorney fees and costs of suit, and to
waive and release all errors in said proceedings and judgment and all right to appeal from
the judgment rendered.

GOVERNING LAW, SUCCESSORS AND
ASSIGNS AND MISCFEI 1 ANFOLIS

This Mote is made in the State of Ohio and shall be govemned and
construed in accordance with s laws. If any provision(s) of this Note are in conflict with
any statute or applicable rule of law, or are otherwise unenforceable for any reason
whatsoever, such provision(s) shall be deemed null and void to the extent of such conflict
or unenforceability but shall be deemed separate from and shall not invalidate any other
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DEMAND COGNOVIT PROMISSORY NOTE = PAGE 3

provision of this Note. The rights and remedies provided to Lender in this Note are
cumulative and the use of any ona right or remedy shall not preclude or waive its ability to
use any or all other rights and remedies Lender may have at law or in equity. In this Note,
the singular and plural are interchangeahle and words of gender shall include all genders.
This Note shall, in accordance with its terms, be binding upon Borrowers, and their
respective heirs, administrators, executors, successors and assigns, and shall inure to the
benefit of Lender, his heirs, administrators, executors and assigns. Tallmadge Holding
Co., LLC represents that the execution of this Note has been authorized by the governing
documents of said limited liability company. The paragraph headings provided in this
Note are for convenience only.

IN WITNESS WHEREOF, Borrowers, Tallmadge Holding Co., LLC, a North
Carolina Limited Liability Company, and Bruce Talimadge, have exscuted and delivered
this Note to Lender on the __ day of March, 2004.

TALLMADGE HOLDING CO., LLC
A North Carolina Limited Liability Co.

By:ZS{&(CM / 4%?\ )
"~ Bruce Tallmadge

Its Managing Member

o

Bruce Tallmadge, individuall

"Borrowers"

WARNING--BY SIGNING THIS PAPER YOU GIVE UP YOUR RIGHT TO NOTICE AND
COURT TRIAL. IF YOU DO NOT PAY CN TIME, A COURT JUDGMENT MAY BE
TAKEN AGAINST YOU WITHOUT YCUR PRIOR KNOWLEDGE AND THE POWERS
OF A COURT CAN BE USED TO COLLECT FROM YOU REGARDLESS OF ANY
CLAIMS YOU MAY HAVE AGAINST THE CREDITOR WHETHER FOR RETURNED
GOODS, FAULTY GOOCDS, FAILURE ON HIS PART TO COMPLY WITH THE
AGREEMENT, OR ANY OTHER CAUSE.
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STEELMAN, Judge dissenting.

While this case presents a number of troubling issues, the con-
spicuous nature of the cognovit warning is not one of them. I must
respectfully dissent.

A copy of the actual note in question, containing the cognovit
warning is attached to the majority opinion. The warning appears in
all capital letters below the signature lines. It is clearly the most con-
spicuous portion of the document. Because of its placement immediately
below the signature lines, it is especially conspicuous, because the
borrower would have to actually see that language in order to execute
the document. I would hold that the cognovit warning on page three
of the Demand Cognovit Promissory Note met the requirements of
Ohio Revised Code Annotated § 2323.13(D) (2010) that it appear:

directly above or below the space or spaces provided for the signa-
ture of the makers, or other person authorizing the confession, in
such type size or distinctive marking that it appears more clearly
and conspicuously than anything else on the document. . . .

This case is controlled by Medina Supply Company, Inc. v.
Corrado, 689 N.E.2d 600 (Ohio Ct. App. 1996), which is a published
case. Medina holds:

In the case at bar, the note signed by defendants contained,
word for word, the statutorily mandated warning contained in
[Ohio Revised Code] 2323.13(D). This warning appeared in all
capital letters immediately above the signatures of defendants.
Defendants argue that this warning is insufficient because it does
not appear more clearly and conspicuously than anything else on
the document. Specially, defendants point to the fact that the title
of the note, ‘NOTE,’ is in capitals and also underlined, whereas the
warning is merely in capitals with no underlining. We find this argu-
ment to be specious. First, a four-letter title is an inadequate basis
for comparison to a paragraph. An objective review of the cognovit
note shows the warning prominently displayed immediately above
the signatures. The document itself is only one page long. Most
important, the warning is the only paragraph set off entirely in
capital letters. Thus, in type, location, and proportion, the warning
satisfies the law. The statute does not require the warning be a
flashing neon light. Accordingly, we find that the cognovit note
complied with [Ohio Revised Code] 2323.13.
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Id. at 603. The only notable difference between the cognovit warning
in Medina and the one in the instant case is that in Medina the warning
appeared immediately above the signature lines, rather than immedi-
ately below the signature lines. Since Ohio Revised Code Annotated
§ 2323.13 provides that the warning can either be “directly above or
below” the signature lines, this is not a legally significant difference.
The cognovit warning on the note in question was the most conspicuous
portion of the document, and complies with the Ohio statute.

The fact that the note in the instant case is three pages long and
each of the section headings is capitalized and underlined does not
make this note significantly different from that in Medina. As noted
in Medina, the most important fact is that “the warning is the only
paragraph set off entirely in capital letters.” 689 N.E.2d at 603. This is
present in the note in the instant case, just as it was in Medina. I would
hold that the cognovit warning on the note in question complies with
the Ohio Statute.

CLINTON W. LUNSFORD, anD MARY ANN LUNSFORD, As CO-ADMINISTRATORS OF THE
EstarEs oF LINSAY ERIN LUNSFORD anp MAGGIE ROSE LUNSFORD, PLAINTIFFS
v. LORI RENN, ADMINISTRATRIX OF THE ESTATE OF GUY C. AYSCUE, DECEASED;
MICHAEL LEWIS DUNLAP, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS AN OFFICER
OF THE TOWN OF FRANKLINTON POLICE DEPARTMENT; JOHN GREEN, IN HIS OFFICIAL
CAPACITY AS AN OFFICER OF THE TOWN OF FRANKLINTON POLICE DEPARTMENT, RAY
GILLIAM, IN HIS OFFICIAL CAPACITY AS CHIEF OF THE TOWN OF FRANKLINTON POLICE
DEPARTMENT; AND THE TOWN OF FRANKLINTON, DEFENDANTS

No. COA09-1592
(Filed 5 October 2010)

1. Appeal and Error— interlocutory order—partial summary
judgment—certified by trial judge

The Court of Appeals had jurisdiction to review a partial sum-
mary judgment in a wrongful death action arising from an auto-
mobile accident where the only remaining claim was against an
estate and the trial court certified the summary judgment order
pursuant to N.C.G.S. § 1A-1, Rule 54(b).

2. Police Officers— high-speed chase—wrongful death action—
no gross negligence

The trial court properly granted summary judgment for an
officer in his official capacity in a wrongful death action that
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arose from a high-speed chase where the evidence did not show
that the officer acted in a wanton or reckless manner. Plaintiffs’
evidence on gross negligence boiled down to the contention that
the officer was reckless in continuing to pursue a driver whose
dangerous driving began before the pursuit and who was a danger
to the community whether pursued by police or not. Such a holding
would all but preclude an officer’s ability to pursue a suspect driving
recklessly and attempting to evade police.

3. Police Officers— high-speed chase—no gross negligence—
police and town officials—not liable

Summary judgment was properly granted for a police chief, a
lieutenant, and the town in a wrongful death action that arose
from a high-speed chase where there was no gross negligence in
the chase itself.

4. Cities and Towns— high-speed chase—wrongful death—
town’s insurance policy—not ambiguous

Summary judgment was properly entered for a town and its
police officers in a wrongful death claim arising from a high-
speed chase where there was no ambiguity about the Town’s
insurance policy, despite plaintiffs’ contentions.

5. Immunity— police officers—high-speed chase—public official
immunity
A police officer was entitled to public official immunity in his
individual capacity in a wrongful death action arising from a high-
speed chase. Plaintiffs did not forecast evidence demonstrating
that the officer acted maliciously, wantonly, or recklessly in his
pursuit of a driver who was driving recklessly when the pursuit
began.

Appeal by plaintiffs from order entered 8 June 2009 by Judge
Shannon R. Joseph in Granville County Superior Court. Heard in the
Court of Appeals 12 May 2010.

Edmundson & Burnette, L.L.P.,, by James T. Duckworth, I1I, for
plaintiff-appellants.

Frazier, Hill & Fury, R.L.L.P.,, by Torin L. Fury, for defendant-
appellees.

HUNTER, JR., Robert N., Judge.
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Clinton W. and Mary Ann Lunsford, as administrators of their
daughters’ estates (collectively “plaintiffs”), filed a wrongful death
action against Officer Michael Dunlap, Lieutenant John Green, Police
Chief Ray Gilliam, the Town of Franklinton, and the estate of Guy C.
Ayscue (“Ayscue”) after Linsay Erin and Maggie Rose Lunsford were
killed in a head-on collision. At the time of the collision, Ayscue was
attempting to evade arrest in his car, and Officer Dunlap, along with
other law enforcement officers, was pursuing Ayscue in order to
apprehend him.

The trial court granted summary judgment as to all defendants
except Ayscue’s estate! and denied all of plaintiffs’ claims for gross
negligence. As a result, the only claim remaining for trial is plaintiffs’
claim against Ayscue’s estate for negligence. After review, we agree
with the trial court that there is no genuine issue of material fact on
the issue of whether any defendants were grossly negligent, and we
agree that defendants were entitled to judgment as a matter of law.
Accordingly, we affirm the trial court’s order.

I. BACKGROUND

Plaintiffs forecasted the following evidence. On 1 December 2007,
at approximately 2:30 p.m., Officer Dunlap of the Franklinton Police
Department was flagged down by a clerk at Snacker’s Convenience
Store located at the intersection of Main Street and N.C. Hwy. 56 in
Franklinton, North Carolina. The clerk brought the officer’s attention to
a car going through the adjacent intersection, and Officer Dunlap
observed a gray 1988 Pontiac driving on the wrong side of the road as
it went through a red light without stopping or slowing. After observing
these misdemeanor offenses, Officer Dunlap decided to initiate a traffic
stop, and he pulled out of the parking lot as he activated his blue lights
on his K-9 Unit patrol car. At 2:33 p.m., Officer Dunlap notified Franklin
County Communications (“Dispatch”) that he was attempting to catch
up to the Pontiac, and he provided the license plate number of the car
to Dispatch. The K-9 Unit driven by Officer Dunlap lacked a top light
rack, but it was fully marked as a Town of Franklinton Police vehicle;
and it was equipped with an L.E.D. interior dash blue light bar, two red
L.E.D. grill lights, clear corner strobe lights, “wig-wags” in the high beam
headlights, and two L.E.D. blue lights on the side mirrors.

1. Officer Michael Dunlap, Lieutenant John Green, Police Chief Ray Gilliam, and the
Town of Franklinton will be denominated collectively as “defendants” for the remainder
of this opinion.
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The chase began within the town limits of Franklinton, and as the
cars traveled west on N.C. Hwy. 56, they passed a residential neigh-
borhood, a business, a church, and a shopping mall. Shortly after
Officer Dunlap began pursuit, Lieutenant John Green of the
Franklinton Police Department began following at a distance in his
marked SUV to monitor radio traffic. At 2:35 p.m., Officer Dunlap
advised Dispatch that he was chasing a white male driver, and the dis-
patcher responded that the same description fit the registered owner
of the Pontiac at an address in Henderson, North Carolina.
Throughout the chase, Officer Dunlap maintained radio contact with
the dispatcher and Lieutenant Green.

The road contour of N.C. Hwy. 56 from Franklinton city limits to
the Town of Wilton, in Granville County, was “very hilly” and “up and
down,” according to State Trooper D.J. Sinnema. Near the county line
between Franklin and Granville Counties, Trooper Sinnema observed
Officer Dunlap’s pursuit of the Pontiac. In his deposition, Trooper
Sinnema stated that he watched Officer Dunlap and the Pontiac crest
a “bad hill” going “very fast.” Trooper Sinnema’s visual estimate of the
chase’s speed was between 80 and 90 m.p.h. Trooper Sinnema caught
only a glance of Officer Dunlap and the Pontiac as they passed him, but
he estimated that Officer Dunlap was following only one car length
behind the Pontiac. Shortly after the chase passed by Trooper Sinnema,
two cars were run off the road by the Pontiac.

The Pontiac ran several more cars off the road before entering
the Town of Creedmoor. After the Pontiac entered the city limits,
Officer Ted Frazier of the Creedmoor Police Department joined the
chase. As Officer Frazier was heading east on N.C. Hwy. 56, the
Pontiac and Officer Dunlap’s vehicle passed westbound traffic by
entering the eastbound lane. Officer Frazier had to pull his vehicle to
the side of the road to avoid being hit, and after the chase passed him,
he turned around to follow as well. Officer Frazier testified in his
deposition that traffic at the time was “very heavy” due to a
Christmas parade which took place earlier in the day. As a result of
the increased volume of cars on the road, the Pontiac, as well as
Officer Dunlap’s vehicle, were weaving in and out of the westbound
lane, the left turn lane, and the eastbound lane. Officer Frazier visu-
ally estimated the speed of the chase to be between 90 and 100 m.p.h.,
and his speed radar registered the speed of the vehicles at 103 m.p.h.
Officer Frazier followed the chase as it “zigzagged” in and out of the
heavy traffic, and he advised a dispatcher that “if the vehicles did not
slow down, they would kill someone.”
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Trooper Harold Councilman encountered the chase in Creedmoor
at the intersection of N.C. Hwy. 56 and N.C. Hwy. 50 (Main St.) as he
was heading east on N.C. Hwy. 56. After Trooper Councilman turned
around to head west on N.C. Hwy. 56 to assist, he lost sight of the
chase. Trooper Councilman eventually discovered that the chase had
turned north onto N.C. Hwy. 15. To catch up to the Pontiac and
Officer Dunlap, Trooper Councilman drove approximately 120 m.p.h.,
and he estimated the speed of the chase during his pursuit to be about
90 m.p.h. Trooper Councilman obtained visual contact with the chase
about a half a mile before the collision eventually occurred. This last
portion of road in the chase contained three hills, each of which pre-
vented a driver going north from observing southbound traffic until
the crest of the hill.

Near the top of the third hill, the Pontiac “jerked” left of the cen-
terline to pass another vehicle headed north, and Officer Dunlap
followed the Pontiac across the centerline, continuing to chase. A
split second after the Pontiac crossed the centerline, Trooper
Councilman watched it collide head-on with another car coming
south. Officer Dunlap swerved hard to the right to avoid also being
part of the collision with the Pontiac and eventually came to rest in
the ditch 297 feet from the point of leaving the roadway. Linsay
Lunsford, Maggie Lunsford, and the driver of the Pontiac died in the
collision. The identification of the driver of the Pontiac was later con-
firmed to be the registered owner of the car, Ayscue.

Plaintiffs filed a wrongful death action on 14 May 2008 against
defendants and Ayscue’s estate. The complaint contained causes of
action against Officer Dunlap in his official capacity, Lieutenant
Green in his official capacity, Ray Gilliam in his official capacity, and
the Town of Franklinton. On 15 January 2009, plaintiffs moved to
amend their complaint to implead Officer Dunlap individually as well
as in his official capacity. On 9 March 2009, the Honorable Henry W.
Wright entered an order granting plaintiffs’ motion to implead Officer
Dunlap individually. On 1 May 2009, defendants filed a motion for
summary judgment, which was granted on 8 June 2009 by the
Honorable Shannon R. Joseph. On 10 June 2009, the trial court, pursuant
to Rule 54(b) of the North Carolina Rules of Civil Procedure, certified
the summary judgment order as a final judgment. Plaintiffs timely
filed notice of appeal to this Court on 30 June 2009.
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II. ANALYSIS
A. Jurisdiction and Standard of Review

[1] We note that this appeal is interlocutory given that plaintiffs’ cause
of action against Ayscue’s estate is still pending in the trial court.
Embler v. Embler, 143 N.C. App. 162, 164, 545 S.E.2d 259, 261 (2001)
(orders made during the pendency of an action not disposing of the
entire controversy are interlocutory). “Generally, there is no immediate
right to appeal from interlocutory orders and judgments.” Goldston v.
American Motors Corp., 326 N.C. 723, 725, 392 S.E.2d 735, 736 (1990).
However, where the trial court certifies an interlocutory order under
N.C.R. Civ. P. 54(b) (2010), jurisdiction in this Court is proper. Sharpe v.
Worland, 351 N.C. 159, 162, 522 S.E.2d 577, 579 (1999) (“When the trial
court certifies its order for immediate appeal under Rule 54(b), appellate
review is mandatory.”); see Oestreicher v. Stores, 290 N.C. 118, 127, 225
S.E.2d 797, 803 (1976) (the trial court is a “dispatcher” and determines
“the appropriate time when each ‘final decision’ upon ‘one or more but
less than all’ of the claims in a multiple claims action is ready for
appeal”) (citation omitted); Trull v. Central Carolina Bank, 117 N.C.
App. 220, 450 S.E.2d 542 (1994) (jurisdiction is proper where summary
judgment is granted to one defendant but fewer than all defendants on
all of the plaintiff’s claims), aff’d in part and disc. review improvidently
allowed in part, 347 N.C. 262, 490 S.E.2d 238 (1997).

In this case, summary judgment was granted in favor of defendants,
and the trial court certified the summary judgment order pursuant to
N.C.R. Civ. P. 54(b) (2010). Since the only claim remaining is against
Ayscue’s estate, it is apparent that the trial court’s order is “a final
judgment as to one . . . but fewer than all of . . . [the] parties,” and we
agree that there is “no just reason for delay.” N.C.R. Civ. P. 54(b).
Jurisdiction in this Court is accordingly proper under Rule 54(b).

“We review orders granting summary judgment de novo.” Self v.
Yelton, 201 N.C. App. 653, 658, 688 S.E.2d 34, 37 (2010). Under de novo
review, this Court “ ‘considers the matter anew and freely substitutes
its own judgment for that of the [trial court].”” Stacy v. Merrill, 191
N.C. App. 131, 134, 664 S.E.2d 565, 567 (2008) (citation omitted).
Summary judgment is proper when, viewed in the light most favor-
able to the nonmovant, “the pleadings, depositions, answers to inter-
rogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that
any party is entitled to a judgment as a matter of law.” N.C.R. Civ. P.
56(c) (2010); see S.B. Simmons Landscaping & Excavating, Inc. v.
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Boggs, 192 N.C. App. 155, 163-64, 665 S.E.2d 147, 152 (2008). The bur-
den rests initially on the moving party to show that there exists no gen-
uine issue of material fact. Self, 201 N.C. App. at 658, 688 S.E.2d at 38.
“If a moving party shows that no genuine issue of material fact exists
for trial, the burden shifts to the nonmovant to adduce specific facts
establishing a triable issue.” Id.

B. Gross Negligence?

[2] Plaintiffs argue that the evidence, viewed in the light most favorable
to them, shows that there is a genuine issue of material fact as to
whether defendants were grossly negligent in pursuing Ayscue.
Applying the factors outlined in Norris v. Zambito, 135 N.C. App. 288,
520 S.E.2d 113 (1999) and Bullins v. Schmidt, 322 N.C. 580, 369 S.E.2d
601 (1988), plaintiffs contend that the combination of the high vehicle
speeds, hilly road terrain, traffic concentration, Officer Dunlap’s close
following distance, population density, and duration of the chase create
an issue for trial on their claim for gross negligence. We do not agree.

“Our Supreme Court has held that ‘in any civil action resulting
from the vehicular pursuit of a law violator, the gross negligence stand-
ard applies in determining the officer’s liability.” ” Eckard v. Smith,
166 N.C. App. 312, 318, 603 S.E.2d 134, 139 (2004) (citation omitted),
aff’d, 360 N.C. 51, 619 S.E.2d 503 (2005). Gross negligence has been
defined as “wanton conduct done with conscious or reckless disregard
for the rights and safety of others.” Bullins, 322 N.C. at 583, 369
S.E.2d at 603, abrogated on other grounds, Parish v. Hill, 350 N.C.
231, 513 S.E.2d 547 (1999). “ ‘An act is wanton when it is done of
wicked purpose, or when done needlessly, manifesting a reckless
indifference to the rights of others.” ” Yancey v. Lea, 354 N.C. 48, 52,
550 S.E.2d 155, 157 (2001) (citation omitted).

Our “Courts have discussed several factors as relevant to the
issue of whether the conduct of a law enforcement officer engaged in
pursuit of a fleeing suspect meets the grossly negligent standard.”
Norris, 135 N.C. App. at 294, 520 S.E.2d at 117. These factors,
although not dispositive standing alone, include: (1) the reason for
the pursuit; (2) the probability of injury to the public due to the offi-

2. In addition to the addressed issues, plaintiffs initially assign error to the trial
court’s admission of Exhibit 4 of the affidavit of defendants’ expert Jon Blum. Exhibit 4
is a prepared video of the pursuit route. Plaintiffs allege the video inaccurately reflects
the pursuit route at the time of the chase and is, therefore, irrelevant. However, plaintiffs
do not argue this original assignment of error in brief, and in accordance with N.C.R. App.
P. 28 (2010), it is deemed abandoned.
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cer’s decision to begin and maintain pursuit; and (3) the officer’s con-
duct during the pursuit.3 Id. at 294-95, 520 S.E.2d at 117.

Under the first factor, when examining the reason for a pursuit,
we apply the following:

If the officer was attempting to apprehend someone suspected of
violating the law, the police officer would fall squarely within the
standard of care established by the Supreme Court’s construction
of G.S. § 20-145. . . . It is also relevant to consider whether the sus-
pect was known to police and could be arrested through means
other than apprehension via a high speed chase; . . . or whether
the fleeing suspect presented a danger to the public that could
only be abated by immediate pursuit.

Id. at 294, 520 S.E.2d at 117 (citations omitted). Under the second fac-
tor regarding the public’s safety as a result of an officer’s decision to
begin and continue pursuit, we bear the following considerations in
mind:

[T]he time of day or night when the pursuit occurred, the location
of the pursuit (a highway, residential neighborhood, rural area, or
within the city limits), population of the area, type of terrain
(hilly or curvy roads), traffic conditions, presence of other vehi-
cles on the road, posted speed limits, road conditions, weather
conditions, duration of pursuit, and length of pursuit|.]

Id. at 294-95, 520 S.E.2d at 117 (citations omitted). Under the third
factor as to the officer’s conduct during the chase, we observe

whether the officer used emergency lights, sirens and headlights,
collided with any person, vehicle or object, kept his or her vehicle
under control, followed relevant departmental policies regarding
chases, violated generally accepted standards for police pursuits,
and what the officer’s speed was during the pursuit.

Id. at 295, 520 S.E.2d at 117.

In this appeal, plaintiffs have expounded in detail how the facts
surrounding this tragedy support a question of gross negligence.
Viewing the evidence in the light most favorable to plaintiffs, the
record shows that, at times, the chase reached tremendous speeds in

3. Plaintiffs claim that our Supreme Court announced a “Rules of the Road” factor
in Bullins. However, a reading of Bullins reveals no such new factor, and to the extent
the adherence to traffic rules is discussed in Bullins, we address such actions herein as
part of the third factor.
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the midst of heavy traffic. Ayscue ran several cars off the road while
being pursued, and the speeds reached during the chase were dan-
gerous due to the many curves and hills encountered—particularly
near the point of the collision. The chase lasted about fourteen minutes,
and covered approximately 18.2 miles. Several portions of those miles
included densely populated neighborhoods and commercial sectors of
Franklinton and Creedmoor. Officer Dunlap, at some points during his
pursuit, followed very close to Ayscue’s vehicle. Moreover, Officer
Dunlap violated the Franklinton Police Department policy banning high
speed pursuits of fleeing suspects, because for most of the chase, the
speed of the vehicles was more than twenty miles an hour over the
posted speed limit. Officer Dunlap crossed the centerline on several
occasions, and for at least several portions of the pursuit, Officer
Dunlap followed very close to Ayscue’s vehicle.

Even though this evidence ostensively seems to satisfy many of
the considerations this Court examines on appeal in these cases, it
fails to raise a genuine issue that Officer Dunlap acted with a reckless
indifference to the safety of the public—the lowest threshold for wan-
ton conduct. Plaintiffs do not dispute that approximately a half hour
before Officer Dunlap began his pursuit, David Watson, a Franklinton
resident, called 911 due to Ayscue’s erratic and dangerous driving
within the town limits of Franklinton. Ayscue was running red lights,
driving at high speeds, swerving across the centerline, passing other
vehicles in dangerous circumstances, rapidly accelerating, squealing
his tires, and skidding as he maneuvered turns. Though Officer Dunlap
was not responding to Mr. Watson’s 911 call when he began his pur-
suit, clearly Ayscue was driving in a menacing manner prior to his
involvement. Ayscue’s driving was obviously a concern for the clerk at
Snacker’s Convenience Store, who took the time to alert Officer
Dunlap to Ayscue’s reckless indifference to the traffic laws.

Ayscue’s behavior before being pursued underscores the reason
we give great deference to a law enforcement officer’s decision to
initiate and maintain pursuit of a suspect. Even plaintiffs’ evidence
supports the conclusion that, very early in the chase, Ayscue was
driving in a very dangerous manner—as he had been for at least half
an hour before Ayscue encountered Officer Dunlap. Officer Dunlap
observed right away that Ayscue was a risk to himself and the public.
Officer Dunlap knew that a white male was driving the car, but he did
not discover the identity of the driver until Ayscue had already
brought the chase to its tragic finale. In light of the entire record,
even if Officer Dunlap had not initiated pursuit, it is not entirely
improbable that the same result could have occurred.
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Plaintiffs’ evidence highlights the dangers encountered through-
out the pursuit, but it does not show that Officer Dunlap acted in a
manner that was wanton or reckless. Ayscue’s culpability aside, the
evidence offered by plaintiffs as to the above factors on gross negli-
gence boils down to one primary contention: Officer Dunlap was
reckless by continuing to pursue Ayscue when Ayscue drove in a dan-
gerous manner. We decline to adopt this principle. When drivers are
driving in a dangerous manner, they are a danger to the community
whether being pursued by police or not. To hold that there is a gen-
uine issue that Officer Dunlap was reckless in these circumstances
would all but preclude an officer’s ability to pursue a suspect driving
recklessly and attempting to evade police, because for an officer to
chase such an individual would open the officer to potential liability.
Officer Dunlap was merely attempting to mitigate an already precari-
ous situation by getting Ayscue off the road. Ayscue refused to com-
ply. Without at least some evidence showing that Officer Dunlap was
reckless in trying to get Ayscue to pull off the road, plaintiffs cannot
show that Officer Dunlap’s conduct was grossly negligent.

This conclusion has plenary support from the existing case law in
this State. See Bullins, 322 N.C. 580, 369 S.E.2d 601 (no gross negligence
where officer conducted a pursuit which lasted 14 minutes, spanned
18 miles, reached speeds of 100 m.p.h., and ended in a fatal head-on
collision); Parish, 350 N.C. 231, 513 S.E.2d 547 (no gross negligence
where officer reached speeds of 130 m.p.h. during pursuit which took
place at 2:00 a.m.); Young v. Woodall, 343 N.C. 459, 463, 471 S.E.2d 357,
360 (1996) (no gross negligence when officer did not activate his blue
lights/siren, traveled at high speeds through an intersection, and did not
notify his superiors of his intention to pursue, all of which violated pro-
cedure); Bray v. N.C. Dep’t of Crime Control and Pub. Safety, 151 N.C.
App. 281, 284, 564 S.E.2d 910, 912-13 (2002) (no gross negligence where
state trooper collided with an oncoming vehicle after losing control due
to excessive speed of pursuit). Thus, since plaintiffs have failed to show
that there is a genuine issue of material fact that Officer Dunlap was
grossly negligent, the trial court properly granted summary judgment to
Officer Dunlap in his official capacity.

[3] As to the gross negligence of Officer Dunlap’s superiors, Lieutenant
Green and Chief Gilliam, plaintiffs appear to argue only that these offi-
cers should have halted the pursuit at some point prior to the collision.
However, because we decline to find gross negligence in the pursuit
itself as discussed above, we similarly decline to hold that Lieutenant
Green and Chief Gilliam were grossly negligent. Furthermore, since the
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claim against the Town of Franklinton is based on the doctrine of
respondeat superior, summary judgment in favor of the town was
proper given that no officers were grossly negligent in executing their
duties. This assignment of error is overruled.4

C. Sovereign Immunity

[4] Plaintiffs contend that the trial court erred by granting summary
judgment to defendants on the grounds of sovereign immunity.
Plaintiffs allege that defendants are not covered by the doctrine of sov-
ereign immunity due to ambiguities in the Town of Franklinton’s insur-
ance policy. We do not agree.

“As a general rule, the doctrine of governmental, or sovereign
immunity bars action against, inter alia, the state, its counties, and its
public officials sued in their official capacity.” Herring v. Winston-
Salem/Forsyth County Bd. of Educ., 137 N.C. App. 680, 683, 529 S.E.2d
458, 461 (2000) (citation omitted). The doctrine applies when the entity
is being sued for the performance of a governmental function. Id.
“‘[S]uits against public officials are barred by the doctrine of govern-
mental immunity where the official is performing a governmental func-
tion, such as providing police services.” ” Parker v. Hyatt, 196 N.C. App.
489, 493, 675 S.E.2d 109, 111 (2009) (citation omitted). A town or
municipality may waive sovereign immunity through the purchase of
liability insurance. Satorre v. New Hanover Cty. Bd. of Comm’rs, 165
N.C. App. 173, 176, 598 S.E.2d 142, 144 (2004). However, “ ‘[i]mmunity is
waived only to the extent that the [municipality] is indemnified by the
insurance contract from liability for the acts alleged.”” Id. (quoting
Combs v. Town of Belhaven, 106 N.C. App. 71, 73, 415 S.E.2d 91, 92
(1992)). “A governmental entity does not waive sovereign immunity if
the action brought against them is excluded from coverage under their
insurance policy.” Patrick v. Wake Cty. Dep’t of Human Servs., 188 N.C.
App. 592, 596, 655 S.E.2d 920, 923 (2008).

The Town of Franklinton’s insurance policy states in relevant part:
H. Governmental Immunity

Because you are a public institution, you may be entitled to
governmental immunity. This policy does not constitute a
waiver of governmental immunity to which you are entitled.

4. Because we conclude that there was no gross negligence on these grounds, we
decline to address plaintiffs’ further arguments that: (1) the trial court erred in granting
summary judgment to defendants on the grounds of superceding and insulating negligence,
and (2) summary judgment was not proper pursuant to N.C. Gen. Stat. § 20-145 (2009).
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The insurance policy also contains a “Sovereign Immunity Non-
Waiver Endorsement” modifying the town’s policy, which reads:

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART COM-
MERCIAL AUTO COVERAGE FORM

LAW ENFORCEMENT LIABILITY COVERAGE PART PUBLIC
OFFICIALS’ LIABILITY COVERAGE PART EDUCATORS
LEGAL LIABILITY COVERAGE PART

In consideration of the premium charged, it is hereby agreed
and understood that the policy(ies) coverage part(s) or cover-
age form(s) issued by us provide(s) no coverage for any
“occurrence”, “offense”, “accident”;, “wrongful act”, claim or
suit for which any insured would otherwise have an exemption
or no liability because of sovereign immunity, any governmen-
tal tort claims act or laws, or any other state or federal law.
Nothing in this policy, coverage part or coverage form waives

sovereign immunity for any insured.

Plaintiffs argue that these portions of the insurance policy are
patently ambiguous because: (1) there is no “Commercial Auto
Coverage Form,” and (2) the blanket statement in section H is not
specific enough. Contrary to plaintiffs’ characterization of the Town
of Franklinton’s insurance policy, we do not believe the insurance
policy is ambiguous. Plaintiffs admit that section H applies to the
entire insurance policy, and though the language therein is not as
specific, we agree with defendants that this statement is substantially
similar to the policy approved in Pairick. The policy in that
case provided:

This policy is not intended by the insured to waive its govern-
mental immunity as allowed by North Carolina General Statutes
Sec. 1563A-435. Accordingly, subject to this policy and the Limits
of Liability shown on the Declarations, this policy provides cov-
erage only for occurrences or wrongful acts for which the
defense of governmental immunity is clearly not applicable or
for which, after the defenses is [sic] asserted, a court of compe-
tent jurisdiction determines the defense of governmental immu-
nity not to be applicable.

Patrick, 188 N.C. App. at 596, 655 S.E.2d at 923 (emphasis omitted).
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Since the record shows that defendants have not waived govern-
mental immunity through their insurance policy, summary judgment
was proper on this issue. This assignment of error is overruled.

D. Public Official Immunity

[5] Plaintiffs argue that the trial court erred by granting summary
judgment to Officer Dunlap in his individual capacity, because the evi-
dence shows that Officer Dunlap’s actions were malicious or wanton.
We do not agree.

“‘As a general rule it is presumed that a public official in the per-
formance of his official duties “acts fairly, impartially, and in good
faith and in the exercise of sound judgment or discretion, for the pur-
pose of promoting the public good and protecting the public interest.” ’”
Greene v. Town of Valdese, 306 N.C. 79, 82, 291 S.E.2d 630, 632 (1982)
(citations omitted). “ ‘Police officers . . . are public officials.””
Strickland v. Hedrick, 194 N.C. App. 1, 10, 669 S.E.2d 61, 67 (2008).
“Accordingly, ‘a public official engaged in the performance of gov-
ernmental duties involving the exercise of judgment and discretion
may not be held personally liable . . . unless it be alleged and proved
that his act, or failure to act, was corrupt or malicious, or that he
acted outside of and beyond the scope of his duties.”” Id. (citations
omitted). “A defendant acts with malice when he wantonly does that
which a man of reasonable intelligence would know to be contrary to
his duty and which he intends to be prejudicial or injurious to
another.” In Re Grad v. Kaasa, 312 N.C. 310, 313, 321 S.E.2d 888, 890-91
(1984) (citation omitted).

As discussed at length above, plaintiffs have not forecast evidence
which demonstrates that Officer Dunlap acted maliciously, wantonly,
or recklessly in his pursuit of Ayscue. Accordingly, Officer Dunlap, in
his individual capacity, is entitled to public official immunity. This
assignment of error is overruled.

III. CONCLUSION

Based on the foregoing, we conclude that summary judgment was
properly entered as to Officer Michael Dunlap in his official and indi-
vidual capacities, Lieutenant John Green, Police Chief Ray Gilliam, and
the Town of Franklinton. Accordingly, the order of the trial court is

Affirmed.

Judges McGEE and STROUD concur.
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STATE OF NORTH CAROLINA v. MARK DANIEL TERRY
No. COA10-9

(Filed 5 October 2010)

1. Evidence— motion to suppress statements—sheriff’s depart-
ment—no reasonable expectation of privacy—marital privi-
lege inapplicable

The trial court did not err in a drugs case by denying defend-
ant’s motion to suppress statements made by defendant and his
wife at the sheriff’s department. Defendant did not have a rea-
sonable expectation of privacy when there were warning signs
that the premises were under audio and visual surveillance, and
thus, the marital privilege was inapplicable.

2. Search and Seizure— motion to suppress drugs—‘“knock and
announce” entry—exigent circumstances

The trial court did not err in a drugs case by denying defend-
ant’s motion to suppress evidence seized at his home as a result
of a search warrant based on an alleged improper “knock and
announce” before entering the premises. When the purpose of the
search warrant was to search for illegal drugs, the time between
law enforcement’s “knock and announce” and their entry into the
residence may be reduced.

3. Drugs— motion to dismiss—sufficiency of evidence—con-
structive possession of drugs

The trial court did not err by denying defendant’s motions to
dismiss the charges of felony possession of marijuana with intent
to manufacture, sell, or deliver; felony possession of a Schedule II
controlled substance; felony keeping or maintaining a dwelling for
keeping a controlled substance; and misdemeanor possession of
drug paraphernalia based on alleged insufficient evidence that
defendant possessed the controlled substances seized at his resi-
dence. There were sufficient incriminating circumstances of con-
structive possession including that defendant lived at and owned a
possessory interest in the residence, he shared the bedroom where
drugs were found, and he made statements concerning the drugs.
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4. Appeal and Error— preservation of issues—failure to object
at trial—failure to argue plain error

Although defendant contended the trial court erred by consid-
ering an SBI agent’s visual identification of a white pill found in
defendant’s master bedroom as Methadose to be sufficient evidence
to charge defendant with possession of a schedule II controlled
substance, this argument was dismissed based on defendant’s failure
to object to the testimony and failure to argue plain error.

5. Appeal and Error— preservation of issues—failure to argue

The remaining assignment of error that defendant failed to
argue was deemed abandoned under N.C. R. App. P. 28(b)(6).

Appeal by defendant from judgments entered 4 June 2009 by
Judge Jack W. Jenkins in Onslow County Superior Court. Heard in the
Court of Appeals 18 August 2010.

Attorney General Roy Cooper, by Special Deputy Attorney
General Daniel S. Johnson, for the State.

James W. Carter, for defendant-appellant.

STEELMAN, Judge.

Where there were warning signs that the premises were under
audio and visual surveillance, and there were cameras and recording
devices throughout the Sheriff’s Department and in the conference
room where the conversation between defendant and his wife took
place, defendant did not have a reasonable expectation of privacy
and the marital privilege was not applicable. When the purpose of a
search warrant is to search for illegal drugs, the time between law
enforcement’s “knock and announce” and their entry into the resi-
dence may be reduced. Where defendant lived at and owned a pos-
sessory interest in the residence, shared the bedroom where drugs
were found, and defendant made statements concerning the drugs,
there were sufficient incriminating circumstances to support submis-
sion of the possession charges to the jury under the theory of con-
structive possession.

I. Factual and Procedural History

On 21 June 2007, Sergeant Robert Ides (“Ides”) of the Onslow
County Sheriff’s Department obtained a search warrant for Mark
Daniel Terry’s (“defendant’s”™) residence based upon information




IN THE COURT OF APPEALS 313

STATE v. TERRY
[207 N.C. App. 311 (2010)]

received from a confidential informant who had seen marijuana in the
residence. In addition, there had been anonymous calls from citizens
complaining that drugs were being sold from the residence. Ides and
his team executed the search warrant on 22 June 2007. The search
produced marijuana and other drug paraphernalia. Defendant and his
wife were arrested, and taken to the Onslow County Sheriff’s
Department, where they were placed in an interview room next to the
narcotics office.

Defendant was subsequently indicted for (1) felony possession of
marijuana with intent to manufacture, sell or deliver; (2) felony manu-
facture of marijuana; (3) misdemeanor child abuse based upon exposure
of a child to illegal drugs; (4) felony possession of a Schedule II con-
trolled substance (Methadose); (5) felony maintaining a dwelling for
keeping and selling controlled substances; (6) misdemeanor possession
of drug paraphernalia; and (7) conspiracy to commit the felonies
enumerated above.

Prior to trial, defendant made a motion to suppress the contra-
band that was seized during the search of defendant’s home, asserting
that police violated the “knock and announce” requirement when the
search warrant was executed. Defendant’s motion was denied.
Defendant also filed two motions to suppress evidence of statements
made by defendant and his wife at the Onslow County Sheriff’s
Department based upon marital privilege. These motions were heard
and denied prior to trial.

At the close of the State’s evidence, the trial court dismissed the
felony manufacture of marijuana and felony conspiracy charges. The
State voluntarily dismissed the misdemeanor child abuse charge. The
jury found defendant guilty of felony possession of marijuana with
intent to manufacture, sell or deliver; felony possession of a Schedule
II controlled substance; felony keeping or maintaining a dwelling for
keeping a controlled substance; and misdemeanor possession of drug
paraphernalia. Defendant was sentenced to two consecutive six to
eight month sentences, which were suspended. Defendant was placed
on supervised probation for 36 months under regular and special
conditions of probation.

Defendant appeals.

II. Motion to Suppress Statements

[1] In his first argument, defendant contends that the trial court erred in
denying his motion to suppress statements made by defendant and his
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wife at the Onslow County Sheriff’s Department, because the state-
ments were protected by the privilege for communications between a
husband and wife. We disagree.

A. Standard of Review

Generally, an appellate court’s review of a trial court’s order on a
motion to suppress is strictly limited to a determination of
whether its findings are supported by competent evidence, and in
turn, whether the findings support the trial court’s ultimate con-
clusion. Where, however, the trial court’s findings of fact are not
challenged on appeal, they are deemed to be supported by com-
petent evidence and are binding on appeal. . . . Accordingly, we
review the trial court’s order to determine only whether the find-
ings of fact support the legal conclusion(s]. . . .

State v. White, 184 N.C. App. 519, 523, 646 S.E.2d 609, 611-12 (2007)
(quotation omitted), disc. review denied, 361 N.C. 702, 6563 S.E.2d 160
(2007).

Defendant’s assignment of error challenges only the trial court’s
denial of his motion to suppress, and does not challenge any of the
trial court’s findings of fact. The trial court’s findings are binding on
appeal, and our review is limited to whether these findings support
the trial court’s conclusions of law. State v. Icard, 363 N.C. 303, 308,
677 S.E.2d 822, 826 (2009).

B. Marital Privilege

The North Carolina General Statutes provide that “[n]Jo husband
or wife shall be compellable in any event to disclose any confidential
communication made by one to the other during their marriage.”
N.C. Gen. Stat. § 8-57(c) (2009) (emphasis added). The privilege cod-
ified in N.C. Gen. Stat. § 8-67(c) is an extension of the common-law
marital communication privilege that “allows marriage partners to
speak freely to each other in confidence without fear of being there-
after confronted with the confession in litigation.” State v. Freeman,
302 N.C. 591, 596, 276 S.E.2d 450, 453-54 (1981).

Whether defendant’s communications with his wife while at the
Onslow County Sheriff’s Department were protected by this privilege
hinges on whether those statements constitute confidential commu-
nications. To qualify as a confidential marital communication under
N.C. Gen. Stat. § 8-567(c), the communication must be one that was
“induced by the marital relationship and prompted by the affection,
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confidence, and loyalty engendered by such relationship.” Id. at 598,
276 S.E.2d at 454 (citations omitted). There must also be “[1] a reasonable
expectation of privacy on the part of the holder and [2] the intent that
the communication be kept secret.” State v. Rollins, 363 N.C. 232,
238, 675 S.E.2d 334, 338 (2009). In determining whether a reasonable
expectation of privacy existed, “[t]he circumstances in which the
communication takes place, including the physical location and pres-
ence of other individuals” are taken into account. Id. at 237, 675
S.E.2d at 337 (citation omitted).

The trial court made the following findings of fact:

That the defendant and defendant’s wife were taken to the
Onslow County Sheriff’s Department;

That they did enter the Sheriff’s Department and there are
warning signs in the Sheriff’s Department to the effect of under
audio and visual surveillance;

There are cameras and recording devices throughout the facil-
ity in the Onslow County Sheriff’s Department;

That the defendant and his wife were taken to an interview
room, a room specifically set up for interviews for witnesses
and suspects. The defendant and his wife were not handcuffed
in the room, were free to speak on their own without anyone
else in the room. The room had no windows. There was a cam-
era that not only recorded visually but also sound and film of
what was going on in the room;

That a conversation did take place between the husband and
the wife in the room. Conversation can be heard on the record-
ing that was made;

That the individuals spoke at length in the room. There are
statements made that could be deemed to be against the inter-
est of the defendant and basically the husband and wife con-
versation appeared to be a conversation between two individ-
uals charged with a crime or suspected of a crime and was not
a conversation that would appear to be one between a husband
and wife, per se. It was not a conversation that appeared to be a
marital conversation or a conversation that would be induced
by the marital relationship or one prompted by affection, con-
fidence or loyalty engendered by said relationship but instead
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a conversation between two individuals that were implicated
in some crime, and DVD speaks for itself along those lines.

The Court finds that was at that [sic] nature of the conversa-
tion and not a conversation somehow part of the marital rela-
tionship or induced by the factors just mentioned.

Based upon the Supreme Court decision in State v. Rollins, 363 N.C.
232, 675 S.E.2d 334, the trial court held that defendant did not have a
reasonable expectation of privacy as to these conversations, and
denied defendant’s motions to suppress. The State subsequently
introduced portions of the video and audio. The substance of the con-
versation between defendant and his wife was summarized in the
Sheriff’s Department investigation report, which was quoted in defend-
ant’s motion to suppress:

While in the (interrogation)/interview room at the sheriff’s
office, suspects Mark Terry and Ester Terry are observed talk-
ing to one another about the amount of Marijuana found and
about a second house and wondering how we found out about
it. Both showed obvious knowledge of the drugs found in the
residence. They were also trying to figure out who the infor-
mant was. Ester Terry also was making comments about her
not giving us all of her information.

Ester Terry also told defendant, “I'll tell them it was mine.” The trial
court went on to hold:

[W]e had a defendant and wife who were in an interview room
in a facility that is a law enforcement facility in a room
designed to interview defendants or suspects or witnesses in
crimes in a facility that has clearly marked that conversations
and so forth are under 24 hour surveillance and conversation
that clearly appears to be between two individuals who are
implicated in wrongdoing as opposed to a husband and wife
who are somehow expressing loyalty, affection and confidence
with each other.

In State v. Rollins, our Supreme Court held that conversations
between a husband and wife in the public visiting area of a correc-
tional facility did “not qualify as confidential communications under
section 8-57(c).” 363 N.C. at 235, 675 S.E.2d at 336. The Supreme
Court further held that “incarcerated persons have a diminished
expectation of privacy.” Id. at 239, 675 S.E.2d at 338. The New York
case of Lanza v. New York was cited with approval for the proposi-
tion that “to say that a public jail is the equivalent of a man’s ‘house’
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or that it is a place where he can claim constitutional immunity from
search or seizure . . . is at best a novel argument. . . . In prison, offi-
cial surveillance has traditionally been the order of the day.” Rollins,
363 N.C. at 239, 675 S.E.2d at 339 (citing Lanza v. New York, 370 U.S.
139, 143, 8 L. Ed. 2d 384, 388-89 (1962)).

The rationale that the spouses may ordinarily take effective
measures to communicate confidentially tends to break down
where one or both are incarcerated. However, communications
in the jailhouse are frequently held not privileged, often on the
theory that no confidentiality was or could have been expected.

Rollins, 363 N.C. at 240, 675 S.E.2d at 339 (citing Kenneth S. Broun et
al., McCormick on Evidence § 82 (6th ed. 2006)). In the instant case,
both defendant and his wife had been placed under arrest and were
in an interview room. There were warning signs in the Sheriff’s
Department that the premises were under audio and visual surveil-
lance. There were cameras and recording devices throughout the
Sheriff’s Department, and in the conference room. Given these undis-
puted findings of fact, they support the trial court’s conclusion that
defendant and his wife did not have a reasonable expectation of privacy
in the interview room.

This argument is without merit.

ITI. Motion to Suppress Evidence from Defendant’s Residence

[2] In his second argument, defendant contends that the trial court
erred in denying defendant’s motion to suppress evidence seized at
his home as a result of the search warrant because the police failed
to properly “knock and announce” their presence and intent before
entering the premises. We disagree.

A. Standard of Review

As discussed in the preceding section, the trial court’s findings of
fact are binding if supported by competent evidence. Icard, 363 N.C.
at 308, 677 S.E.2d at 826. If supported by competent evidence, those
findings are conclusive even where conflicting evidence exists. State
v. Simpson, 314 N.C. 359, 368, 334 S.E.2d 53, 59 (1985). We review the
trial court’s conclusions of law de novo. Icard, 363 N.C. at 308, 677
S.E.2d at 826.

B. Knock and Announce

The Fourth Amendment to the United States Constitution pro-
tects “[t]he right of the people to be secure . . . against unreasonable
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searches and seizures” from either state or federal officers. U.S.
Const. amend. IV; Wilson v. Arkansas, 514 U.S. 927, 931, 131 L. Ed. 2d
976, 980 (1995). Such protection is also part of the North Carolina
Constitution. See N.C. Const. art. I, § 20. Part of the reasonableness
requirement of the Fourth Amendment is that an officer, prior to entering
a residence to serve a warrant, must “knock and announce” his or her
presence. Wilson, 514 U.S. at 929, 131 L. Ed. at 979. In addition to fed-
eral requirements!, the “knock and announce” requirement is codified
in North Carolina’s General Statutes:

The officer executing a search warrant must, before entering the
premises, give appropriate notice of his identity and purpose to
the person to be searched, or the person in apparent control of
the premises to be searched. If it is unclear whether anyone is
present at the premises to be searched, he must give the notice
in a manner likely to be heard by anyone who is present.

N.C. Gen. Stat. § 15A-249 (2009). “This Court has repeatedly stated
that ‘what is a reasonable time between notice and entry depends on
the particular circumstances in each case.” ” State v. Reid, 151 N.C.
App. 420, 426, 566 S.E.2d 186, 190 (2002) (quotation omitted). Where
exigent circumstances exist when a search warrant is executed, a
brief delay between notice and forced entry is more likely to be con-
sidered reasonable. State v. Knight, 340 N.C. 531, 543, 459 S.E.2d 481,
489 (1995). Exigent circumstances may be found to exist where police
are executing a search warrant for narcotics which may be easily
disposed of prior to being discovered. See State v. Sumpter, 150 N.C.
App. 431, 434, 563 S.E.2d 60, 62 (2002).

In the instant case, the trial court found as fact that (1) “the offi-
cers did knock on the door, did shout, did announce Sheriff’s
Department and search warrant,” and (2) that the door was open, not
locked or blocked in any way. Each of these findings of fact were sup-
ported by competent evidence presented by the State and at the voir
dire hearing. Ides testified that the first thing they did, after arriving
at the residence, was to check to see if the door was locked. On find-
ing it unlocked, Ides testified that they announced “Sheriff’s
Department, search warrant,” the door was opened, and the police
entered the dwelling. Captain John Lewis also testified that he heard
Ides knock and announce “Sheriff’s Department.”

Based upon these findings of fact, the trial court concluded that
the knock and announce procedure was executed in a fashion that

1. The “knock and announce” requirement is also codified at 18 U.S.C. § 3109.
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was compliant with § 15A-249 of the General Statutes, and that the
rights of the defendant to be free from unreasonable search and
seizure were not violated. Defendant contends that the trial court
erred in this conclusion in part because there was not a long period
of time between the “knock and announcement” and when the offi-
cers entered the house. However, the search warrant was issued
based upon information that marijuana was being sold from the
house. Since this was a drug that could be easily and quickly disposed
of, we hold that the brief delay between notice and entry was rea-
sonable in this case. See Knight, 340 N.C. at 543, 459 S.E.2d at 489.
The trial court correctly determined that the knock and announce
procedure was properly executed, and that defendant’s constitutional
right against unreasonable searches and seizures was not violated.

This argument is overruled.

IV. Motions to Dismiss for Insufficient Evidence of Possession

[3] In his third argument, defendant contends that the trial court erred
in denying his motions to dismiss for insufficient evidence that defendant
possessed the controlled substances seized at his residence. We disagree.

A. Standard of Review

The standard for ruling on a motion to dismiss is whether there
is substantial evidence (1) of each essential element of the
offense charged and (2) that defendant is the perpetrator of
the offense. Substantial evidence is relevant evidence which a
reasonable mind might accept as adequate to support a con-
clusion. In ruling on a motion to dismiss, the trial court must
consider all of the evidence in the light most favorable to the
State, and the State is entitled to all reasonable inferences
which may be drawn from the evidence. Any contradictions or
discrepancies arising from the evidence are properly left for
the jury to resolve and do not warrant dismissal.

State v. Webb, 192 N.C. App. 719, 721, 666 S.E.2d 212, 214 (2008)
(quoting State v. Wood, 174 N.C. App. 790, 795, 622 S.E.2d 120, 123
(2005)). To properly deny a motion to dismiss for insufficient evi-
dence, the trial court must only determine that there is some evi-
dence tending to prove guilt or which reasonably leads to the conclu-
sion that defendant had constructive possession as a fairly logical
and legitimate deduction. State v. Laws, 345 N.C. 585, 592-93, 481
S.E.2d 641, 644-45 (1997).
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Defendant elected to present evidence, and has consequently
waived his right to object to the trial court’s decision not to dismiss
at the close of the State’s evidence. Id. at 592, 481 S.E.2d at 644. Only
defendant’s motion to dismiss at the close of all the evidence is
before this Court. Id.

B. Constructive Possession

The State concedes that the evidence does not show that defend-
ant was in actual physical possession of the controlled substances;
thus we review the evidence under the doctrine of constructive pos-
session. A defendant “has possession [] of contraband material within
the meaning of the law when he has both the power and intent to con-
trol its disposition or use.” State v. Weems, 31 N.C. App. 569, 570-71,
230 S.E.2d 193, 194 (1976) (citation omitted). Constructive posses-
sion applies when a person does not have actual physical possession
but still has the intent and capability to maintain control over the con-
trolled substance. State v. Alston, 131 N.C. App. 514, 519, 508 S.E.2d
315, 318 (1998). “Where [contraband is] found on the premises under
the control of an accused, this fact, in and of itself, gives rise to an infer-
ence of knowledge and possession which may be sufficient to carry the
case to the jury on a charge of unlawful possession.” State v. McNeil,
359 N.C. 800, 809-10, 617 S.E.2d 271, 277 (2005) (internal citations and
quotations omitted). However, where possession of the place where the
narcotics are found is non-exclusive, “the State must show other
mneriminating circumstances before constructive possession may be
inferred.” Id.

In the instant case, defendant lived at and owned a possessory
interest in the residence where the controlled substances were found.
He also shared the master bedroom where the majority of the mari-
juana and drug paraphernalia were found. He was in the living space
adjoining the master bedroom at the residence when the search war-
rant was executed. There were drugs in plain view in the back bed-
room. He demonstrated actual control over the premises in demand-
ing the search warrant. Further, in the conversation defendant had
with his wife at the Onslow County Sheriff’s office, they questioned
each other on how the police found out about the marijuana, and who
was the confidential informant indicating that the contraband
belonged to defendant. His wife also stated: “I'll tell them it was
mine.” This constituted sufficient incriminating evidence to support
the submission of the issue of constructive possession to the jury. See
e.g., State v. Davis, 325 N.C. 693, 699, 386 S.E.2d 187, 191 (1989)
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(where defendant was present in mobile home where controlled sub-
stances were found, was presented with the search warrant, and
whose name was on the bill of sale for the home, there were sufficient
other incriminating circumstances to infer constructive possession of
controlled substance); State v. Baxter, 285 N.C. 735, 736-38, 208 S.E.2d
696, 697-98 (1974) (finding constructive possession when the defend-
ant was absent from the apartment when police arrived but a search
of the bedroom that the defendant and his wife occupied yielded
men’s clothing and marijuana in a dresser drawer, with additional mar-
ijuana found in the pocket of a man’s coat in the bedroom closet).

This argument is without merit.

V. Identification of a controlled substance

[4] In his fourth argument, defendant contends that SBI Agent Irwin
Allcox’s visual identification of the white pill found in defendant’s master
bedroom as Methadose, a controlled substance, was not sufficient evi-
dence to charge defendant with possession of a schedule II controlled
substance. We disagree.

Defendant failed to object to Agent Allcox’s testimony at trial and
has not specifically argued that the trial court committed plain error.
Under these circumstances, this Court will not review whether the
alleged error rises to the level of plain error. State v. Evan, 125 N.C.
App. 301, 304, 480 S.E.2d 435, 437 (1997), disc. review denied, 346 N.C.
551, 488 S.E.2d 813 (1997).

This argument is dismissed.

[6] Defendant does not argue his remaining assignment of error, and it
is deemed abandoned. N.C.R. App. P. 28(b)(6).

NO ERROR.

Judges STEPHENS and HUNTER, JR., ROBERT N. concur.
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STATE OF NORTH CAROLINA v. JONATHAN PATINO

No. COA10-201
(Filed 5 October 2010)

1. Witnesses— motion to sequester—motion denied—collusion
or tailoring not suspected

The trial court did not abuse its discretion by denying defend-
ant’s motion to sequester witnesses where defendant offered as
grounds only that there were a number of witnesses and that the
crime had happened almost a year before the trial. Defense coun-
sel did not explain or give specific reasons at trial to suspect that
the witnesses would tailor their testimony, and did not argue that
the unsequestered witnesses actually colluded with each other or
influenced each other’s testimony.

2. Witnesses— motion to sequester—explanation of denial—
not required

A trial court was not required to explain to the parties its dis-
cretionary ruling on a motion to sequester.

3. Sexual Offenses— sexual battery—evidence of intent—
sufficient

The trial court did not err by denying defendant’s motion to
dismiss a charge of sexual battery for insufficient evidence that
the contact was for the purpose of sexual arousal, sexual gratifi-
cation, or sexual abuse. In the light most favorable to the State,
the evidence supported an inference that defendant grabbed the
victim for those purposes.

4. Jury— researching legal terms on Internet—new trial denied

The trial court did not abuse its discretion by denying defend-
ant’s motion for a new trial based on alleged juror misconduct
without making further inquiry where several jurors admitted
looking up legal terms on the Internet during the trial. Definitions
of legal terms are not extraneous information and did not impli-
cate defendant’s constitutional right to confront witnesses
against him.

Appeal by defendant from judgments entered 17 and 20
November 2009 by Judge Zoro J. Guice in Henderson County Superior
Court. Heard in the Court of Appeals 15 September 2010.
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Attorney General Roy Cooper, by Caroline Farmer, Deputy
Director, N.C. Department of Justice, for the State.

Carol Ann Bauer for defendant-appellant.

BRYANT, Judge.

Where defendant’s trial counsel failed to give specific reasons to
suspect that the State’s witnesses would tailor their testimony if not
sequestered, the trial court did not abuse its discretion in denying
defendant’s motion to sequester. Where the evidence supported an
inference by the jury that defendant’s action was for the purpose of
sexual arousal, gratification or abuse, the trial court did not err in
denying defendant’s motion to dismiss for insufficiency of the evidence.
Where no prejudicial misconduct by jurors was suggested, the trial
court did not err in denying defendant’s motion for a new trial based
on alleged juror misconduct without making further inquiry.

Facts

On 7 February 2009, a car in which defendant Jonathan Patino
was a passenger was pulled over by an officer with the
Hendersonville Police Department. The driver of the vehicle agreed
to a search of her car and all of the occupants got out of the vehicle.
During a pat-down of the occupants, the officer discovered a tube of
what turned out to be methamphetamine in defendant’s pants pocket.
The officer also noticed that defendant had something in his mouth
and ordered him to spit it out. The object was yellow latex material
such as that used in balloons. Defendant initially claimed the balloon
had contained cocaine. The officer arrested defendant who at that time
was able to walk and talk normally. Later at the jail, defendant asked for
a nurse and admitted he had actually swallowed methamphetamine. He
complained of blurry vision, rapid heart beat and black outs. Defendant
was still able to walk and was escorted by an officer to Pardee Hospital.
At the hospital, defendant was released into the custody of his mother.

Kristian Gilbert was a twenty-year-old trauma nurse in the ICU at
the hospital. While Gilbert was stocking defendant’s hospital room
several hours after his admission, defendant attempted to talk to her,
asking for her phone number and for a date. Later that morning,
Gilbert returned to defendant’s room and helped him to the bath-
room. As Gilbert was putting defendant back into bed, he brushed his
foot on her thigh. Gilbert reported the incident to the nurse in charge
and was told not to be alone in his room anymore. Awhile later,
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Gilbert and another nurse were in defendant’s room removing med-
ical leads from defendant so he could leave the hospital. The other
nurse was called from the room, leaving Gilbert and defendant alone
in the room, and defendant grabbed Gilbert’s crotch. Gilbert left the
room immediately and reported the incident, asking that charges be
pressed against defendant.

On 25 February 2009, defendant was arrested for sexual battery;,
he pled guilty to that charge in district court and then appealed his
conviction to superior court for a jury trial. On 17 November 2009,
defendant pled guilty to charges of possession of methamphetamine
and possession of drug paraphernalia. The trial court sentenced
defendant to six to eight months in prison,